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rka f ^9 McLean-Jirect ' ' j 

VHi: COUI^T: He couldn’t liave soon tho original 

of those pictures. Have you got tho photographer? 

rm. AUSUBEL; No, I haven't got tho photo- 

I 

graphor who took the pictures, but I thin): I have identifie>i 
tho remaining coping, and I think it is illustrativo 
ami of considered aid to tao jury in this record, and T , 
thinl'. I liavo laid a foundation. I an offering it to 

1 

dononstrate that part which cane off and that part '-/liicli | 


i 

stayed on. 


Tin: COURT: I don't see hov; this \;itnnss J 

I 

can kno\7 that. 

You didn't see the picture of tho buildina in 
this condition, did ycu? 

THE VJITNESS: I didn't see it in this condi- j 

tion because tliis has been removed. 

BY ME. AUnUBEE: 


19 

20 

I 

21 11 
22 1 ; 
23 I 



Q You mean the overhang may bo removed? 

A Yes. 

I 

Q Other than the removal of the overhang, is that I 
the condition you observed v/ith respect to tho missing 
coping on that first section and the ronainimj coping 

which had not fallen down? 

A Yes, this is the coping in here that is 
supposed to extend right over here. 


r’-.aon 


: IcLean-cliroct 


i9'; 

AUSUBLL; I offer it in, not for the 

purpose of idontifyinq the ovorhanq that cano down, but 
for t.'iG ni.tuinq copinq and the coping tiiat came dov/n? 

JUR().\ No, 5; Your Honor, may I submit, 

I am not nachanical. I know v/liat a roof is but I 

don't know really wliat a parapet is and v;hat a copinq is 
from the picture. ’lay I sugqe.st, your Honor, if it 

pleases, thnt he just qo over and drav/ it on the board, 
jiist the relationship; in other words, v;hich cones 
first, the roof, the parapet, the copinq, if you tliin): 
it \70uld lie Ip. 

',’IIH COURT: That is a good suggestion. 

'IR. AUCUPd'L: I \/ill have anotlior './itnoss 

v.’ho './ill bo able to do that. 

VJould your Honor entertain a siKjqostion? 

I’erhap;'. Mr. :icbean could demonstrate v/itli respect to 
sonotliinq in the courtroom as to \/l»at constituted tin; 
copinq and \/hat constituted the parapet. 

Tlin COURT:_. Let's wait until './o see what 

'./o do with this jiicture. 

Offhand, I don't see anyt’iinq in this courtroom 
that \/ill be liolpful. 

M?., bUBROl.'SKI; There is soni^thinq, your 

I’onor. ’lay T a[>()roach tiio bench? 
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7IiiJ COURT; 


Guroly. 


(Jirjcunsion at the side bar off t)io record.) 
TUL COURT; Ilohod',’ objected to t!iir. picture 
so It ir, qoincj in ’./it];out regard to t’ae technicalities 
of t'lo situation. 


(Plaintiff^5' Uxhihits 141), 14r and 14C \ 
received in evidence.) 

THl^ COURT; You have a suggestion to 


^/ere 


nal'.e? 


Ifi li 


.IR. AUGUBLL; Yes, if your Honor pleases. 

I an prepared to put on a witness out of turn who in more 
tec iuically trained alJl) perhaps to assist the jur-' in fol¬ 
lowing the nature of the construction of this roof so t;;e/ 
are not at sea in follo\/ing the testimony of these lay 

jK.'Ople. 


lHI. COURT; That is a good idea. 


trorhico your next witnesr?. 


(V/itness temporarily excused^) 


:iR. 


AUGUREL; 


Mr. Leavin. 
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ti i- .i J A .. I IJ LEA V I IJ, caiiod ar. a 

•■/itnnss by plaintiffs, l>eing first July sworn, 
testified as follows; 

DIp.ECT i::LV:11 ;a?ion 

UY :iR. AUSuPEL: 

-Ir, Leavin, I don't have to caution you 
aaout Itooping your voice up, you do a good job. 

What is your hone address at tlie prosotit 

tii.'.e? 

A 5101 Collins Avenue, lliani Beacli. 

«J Ho\/ long have you resided in Florida, sir? ' 

I 

A Three years. 1 

U Prior to that tine where did you live? j 

A Nev/ York City, | 

I 

0 iniat is your occupation or profession? j 

A Now I an retired, tenporarily. I './as a ! 

I 

fpjiv/ral contractor for 40-odd years, I received a 

license fron the State of Now York as a registered, 
licensed architect. 

In 1017 I started my o'vn construction business, 
uurin<} .'/hicJ; tine, and until 1052, during whicu tine I built 
supervised and erected every l;ind of a building, federal 
state, municipal, private industry, including oven a sectior 
o'" t’nc sub'./ay, piers, docI:s, apartment houses, chain 
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■ . I 


store operations, out of town in \Ja‘Jhinqton,and na,iy altoraj 
tions of buildings, that included renovations, 
erection of large signs and so forth. 

In 1052 I became a consultant to architects, 
(jnqineers, ov/nors, banks, lawyers on ljuildinq construc¬ 
tion problems. 

Q Incidentally, one of the lavr/ers over tae 

years that consulted you on natters was Mr. Furoy? 


in 


11 


12 li 


13 


14 


16 ! 


17 

18 

19 

20 
21 
22 

23 

24 
2.5 


A Yes. 1 

i 

I 

0 In a number of cases? 

A Yes. He is a gentleman. 

TIIK COURT; You say you had to do wit.h 

. 

construction of federal buildings. I nope you had 

nothing to do \;ith putting the elevators in this building. 

Tini VJITIIE.SS; I noticed when I came back 

here, t’'.ese elevators run quite differently, and per- 
liaos unnecessarily so. 

0 We have a problem of our ov/n so we '/ill try to 
confiiie it to this problem. 

Did you have e/:perionce with buildings that 
involved the constriiction of overhangs and perimeter liglit- 
ing? 

A Many l)uildings had overhang sieins on rnf)fs, 

on the face of buildings. Facli one is different. 
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rl-.aO-; 


■ r I . } 


Leavj.n-direct 

0 Were you faniiliar \;ith tlie j^ropor and acccptod 
practicosj in IIe\/ York State during the yearr> 19G5 and 
lOCG v;ith regard to the construction of an overhang and 
porniter lighting? 

A hacli job iii different, but there are iisual 
nothods of constructing overhead signs. 

Q Were there usual, accepted practices \/it’ii 
respoct: to \/hat tests and inspections sliould bo nade before 
a job of that l;ind v/as undertalion? 

A Usually none engineer, architect or somebody 
that owns the building will order somebody to make a 
jii.al ^nsjjoction of the area involved \/hero a sign 
'/ill !jo erected. 

0 1/lien you talk about a sign you are referring 
to an overliang? 

A Overhead sign or a sign on the face of a 
building. 

^ bid there come a time v/hen you wore roguosted 
to nai:c an inr.])ection of a Gulf service station located 
at t;’.e oornrjr of llGth Street and higlit.h Aver.uo in Manhattan! 

A Yes, there \/as'. 

0 First, v/hen \/orevnu so asked? 

A About the first week in August. 

U ITGC? 
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Lcavin-clirect 


r I 


Yof?. 


IJlio roquonted to ma!:c tliat? 

A Vaccaro f* Osborne, attorneys, 312 Forest 
Aveniio, Paranus, lic\-; Jersey. 

Q bid you learn that those qentlernen v/ere repre 

soniintj an injured v;orkman Ir/ the name of dcLean? 

a I did, after\;ards, yes. 

Q Afr.or you \/ere requested to malte this eaanin i 
tion did you go dov/n to the service station? 

A I v’ent to the service rjtation a fe\; days 

after tliat. 


U IT-Adn you got to the service station v/hat did 
yon do? 

A I made a quick observation for a nonent and 
found a nanagtjr by the name of Saundargo. He said he 
\.’as the manager of tlie building and I spoke \/ith bin, and 
told me tiiat although he //as across the street he sa'./ 
v/hat happened, and I engaged him to tell me wiiat \/ero tlie 
fact", or his ov/n statement. 

h' Afteryou spoke to the raanager, v/liat did you 

do? 

A I borrowed a ladder, an extension ladder. 

V/o placed the ladder against the face o*" tne 


25 


.juildi.ncr and I climbed the ladder and noticed that th<j 
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soutaGrly yart, which i5; about in foot on tbo wa.ll level, 
v/a«5 Missing and that part of tlio nortiiorly end luid 
already boon up. 

illL COURT; UaU boon uhat? 

Tllb WiTiJbsS; Tile sign had been u]). Thor 
was some part of the sign tliat had already lioon up. 

iKE COURT; What did you say was missing? 

THE WITNESS; The top of tiio wall at the 

roof level. I v/ant to explain some things hero. 

Tliere is confusion here, and I would like to tell you 
all v/hat this is. 

The front part of this l^uilding, tliis is the 
face of tl,is service station, the front part of the 
exterior wall is called the face of the building. The 
part of the brick wall, the exterior wall t'lat projects 
buyon ! tlie roof of t!ie building, is called a parapet, 

••/hich is ordered by the Code to l.e built as an extension 
to prevent people from falling off the roof. 

On top of this parapet v;all, v/hich in this 
ease was eight inches or 12 inches, I an not sure, there 
'/as a coping. A coping is a piece of natural stone or 
formed, cast concrete that is laid tmon the top of this 
wall merely as an architectural dressing or a finish 
to t;ie toil or tlie v/all, \/hich we usually do to protect tae 
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wator from diaintegratiny into t!\o joints of. a v/all 
l^uildinq anc. prevent it from disintegrating and Ijecause 
it looks pretty to iiave this little run-around thing on top 
of every building. It has no function ouhor t’lan to 

look architectural, to finish off a wall. 

'illE COUh?: The coning lies flat on ton? 

TPE WlTIirsn; YofJ. 

THi^ CDURT; It does not project over? 

VHE h’lVhdSK; It projects one incli on citlier 


side of t)ie thick.ness of the wall. 


I 

A coping usually cast. It can be cast i 


any./lu;ro3, in a form, two, three feet long, anywlieres from 
three to six indies, leaving it dry or placing it ’/et, 
placing it on top of the \/all two indies ^;ider than the 
thicknes;; of the wall. 

t’iie brac);et is usually furnished on the jo)j 
v/hero all materials, and this being a gas station v»here 
there is activity on the sido'jalk, tlie materials are taken 
up on t’le roof and laid there. 

On this face of tlie J)uildin<j they put fascia 
plates. That is a piece of narroi; metal that is 

ljultod to the side of tliis brick wall. It may )ie 

about an inch away. It's a channel, really. A piece 

of fiat iron \/ith an edge of tiiis. It is fastened to 

t!ie wall so it has a space in here. 
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On top of this fascia in a triarifjular bracket, 
t.ireo sidor.. The base of this trianqlo is bolted 
to tins vail and pare of it goes into these fascias eight 
or nln'i foot av/ay against this .vail. 

This bracket projects 30 inches out, 30 
'inc.ies, nade of solid aluninun. The outside part 
runs wliich has a lateral nrossure against tise wall, 
anci the top of this bracket went over this coping and down 
about tiiroe or four inches. 

x’lie top of this bracket — as soneone called 
It the roof — it really isn't t!ie roof, it is just the 
exterior face of the top of this Ivrackot whicii, at a 
slope, allo'.'s the water or .snow to run off and 
down onto t'.ie roof. Thst is the roof of the bulding. 

.itanding on a ladder, I looliod up into tiiis 
-s >ace and sa\; that part of t!ie parapet wall, which is 
this wall '.’Inch projects bc'/ond tlie roof, !,e”ond the 
roof of t!\e l^uilding, of the surface, was nis.sing on the 

]7 foot. I <!a’./ concrete coping on ton of tiie parapet 

'//herr* the ".iffn wa.s. 


Thi: COURT; 

Tin: WlTlinSS: 

saw tii.it on t!io v;nll t.hat liad 
13 fc'ot .vas Ciitirely missing. 


Vou saw \/hat? 

The concrete coping. j 

boon in place, .hut all of tuid 
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rk.iO') I.Gavin-direct .io.o 

I then too!: soiTie photograjihs and presented a 
report aftcrv/ards giving my opinion. 

U Did you at that tine study the plans t'lat 
•vore prepared on behalf of Culf in connection \/ith this 
jolj? 

A Yes, I did. 

(} Did those plans call for the placing of tlio 

top of that anc’nor or bracket that you descril^ed across 
the coi>iug? 


11 !! 


12 

13 ji 

li 

14 t| 

. i! 

il 

16 

17 

18 

19 

20 I 

21 
22 

23 

24 


A It described the top of t!ie bracket going 

beyond and over the top of the wall. The plan 

doe.'? not indicate whetiier tlie top of tlie v/all was only 
bricl; or did it include a t!iree-inch T)iece of concrete 
copinff. 

Yhcre is no indication, no nar;:,no reading 
at all to tell no \/hat it is. I pre^iu^nc it is the 

toi> of t.ie (/all, and since I have ;;eeu tiie coj/inn in plac 
it nust liave been the top and over tlic coping v/l>ich v/as 
over t.he './all. It is a corrugated top of tlie braclcot.s 

(•/hich went over the side of the roof. 

0 Wiiat \/as the oroper practice t!iat pr'.'vailoci 
in I'lGf) and I'lf)'), by such as Gulf who decided to mai:e 
tl'.nt ]:ind of inprovenent to the building, before tiie job 


25 


(/as let out? 
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quor.t ion. 
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•R. l-U.’JA': I oljject to tlio form of tl 


illl'. COURT: In tiie first plnco, \/as 


thoro. 


.'••Y .iR. aucurj:;.: 


0 War. there a custo.a and practice that pre¬ 
vailed in 'Jew York in 19^5, 19G6 witii respect to any 

inspections that should l)e made before the v/ork would 


Lo let out? 


There is also the dutv of tliose who o\/ncd 


12 I the buildinq. In this instance I understand r.ulf_ 

jj I move to strike that out. 

I; COURT: Do you know wlio owns tho butld- 


23 i; 


ilTE WITNESS: I read a letter i/hich states 

thst tiioy d i.rected someone. 

/I Wlioever owns a buildinq is responsible for tiie 
v/orhinq of a building or who is cjoinq to order tlie 
alteration should have sent someiiody who is responsible 
tr. exarune that part of the wall that -..-ill bo included 
in tlie support of the signs that may 'oe imposed uiion it. 

Q I want you to assume, ilr. Leavin, that ,'lr. 
ICi.ean and Mr. Linfante — did you hoar ‘Ir. McLean's 
testimony a-, to the accident, tlie manner of tae occurrence 



rV-iini 


of tiio acciJont? 
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i'art of which I hoard lioforo. 

Did you hear hin testify tliis aftfirnoou? 


\ Without my repoatina tiio facts as ho doscrihed, 

nunnor of the occurrence of the accident, if I <jave 
you t'\ose fact.'? in a hypothetical (Tuesuion would you 
have an oj^inion \/ith a reasonable doqree of certaint/ 
as to wlvit caused .;;iiri collapse? 

:in. FUREY: Objection. | 

i 

VDE COURT; \'mat ground? | 

i 

FUREY: I don't I'.nov/ v/liat facts Ir. oeavirj 

hoard or flidn't hoar. t 

VKE CCMRT; lie said ho hoard tlie whole tosti- j 
nony of !lr. IcLean as to how the accident happened? 

IR. j'U’lEY; I object to it. I woul l 
loo’. CO l-no.; \;’aat his opinion is l>a£;ed upon. iv. owes 

it to the jury and to the court to state -./hat basis ho is 
relying on it. 

'.’in; COURV: You hoard ’Ir. Ilchean's t'-*:;^- 


mo’v'? 


Vrih WITUEEE; I iiid. 


VKE COURT: hoes th.it testimony cnaV»le you — 

Tlir ’JTTiiESE: Yes, it does. 


1 



I! 
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r>alO.? 


Lcavin-direct 


-I’l: uUu.U’i’; You can crons examine on ta.at 

Q What in your opinion, sir, an to v/hat caused 


thin collapno? 


H’. h.'MLJjt I ODject becaune counncl i;; ank- 
i-.f) cnc \/i.tuonn for a conclunion in a jirovinoc that in 
ntriiTily i>et('»re tne jurv. 

viir. COURV: All conclusions are for the 


20 i: 


1)0 you challon<7e his oxfiertise? 

MR. BRILL; It isn't a natter of expertise, 

Tlir COURT; Ifo is offering an expert 

opinion as to v;hat caused the collapse and T want to 
explain to t!ui jury that they don't have to pay any 
attention to it if they don’t want to, hut they are 
entitled to liear it. 

A I believe that the cause of this accident 
•-'as the novonent of tlu- part of a wall v/hich I will call 
the parapet or the coping, tliut moved from off its 
base. This \^as tlni base and when these men v/ere there, 
thin \/as not solid. Somov/heres t’lere ’/as a loose joint 
and wiion those men — 

MR. ADELl.MJ; I oliject when ho says there 
miglit liuvo been a loose joint. 

It raust have been a loose joint to have tne 
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il 

■ 1 

rl'-.ilo 3 Loavin-diroct-crorss 

4 

, 1 


2 * 

wall nove, sir. 




3 

nr<. ADELMAri: 

Please don't yell 

at me. 


4 

I can liear you. 




5 

Tlir. WITIIESr: 

I am sorry, but I 

enjoy 

it. 

6 11 

|l 

Tlin COURT: 

It must l^ave l^een a 

loose 

joint 

7 1 

MR. AUEU3EL: 

You nay inquire. 



1 

« 1 

I 

Tlin COURT: 

Would’/ou lil'.e to cross examine 


nov/ or aftor the plainti 

ff's case? 



10 

MR. FUREY: 

I would like to cross examine 

n 

j no\/. 




12 

1 THU COURT: 

IThy don' t v/e take a 

short 

break 

13 

1 (Recess.) 

1 


9 


14 

1 (In open court; jury present.) 



15 

|| THE COURT: ' 

Proceed. 



16 

j CROSS EXAMINATION 




17 

I DY IR. FURRY: 

II 

jj 0 Mr. Leavin, 




18 

did you make a report 

for the 

19 

li 

!| attorney on tnxs matter? 




20 

li A I did. 

1 




21 

ji n May I see it? 

il 



22 

1 

It 

1 Mr, Leavin, 

did you determine when 

this 

build- 

23 

inq was built? 




24 

A At that time 

I thought it V7as an older build- 

25 

inq, but I found out it 

1 

was built in 1057. 
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Loaviu-crosn 


i',o your statonont tiiat you thouq’it it \/as an 
old buildinq is incorroct? 

A I wouldn't say it was nG\/. 

0 Is tiiere anything else in your ronort v/liich 

you subSQv-iucntly found out to be erroneous? 

T' ]‘ardon? 

Q Is tliere anything else in your report that you 

found out to be erroneous? 

IP.. AUSUnilL: I object to this. 


Tiri' COUPV: 


he has admitted one error. he 


is perfectly free to ask him about any other.o. 

A You made an exception aljout Gulf Oil. 

^'! by question is is there anything else that you 
put in your report tliat you later learned to b<* in error 
aside from the fact it v;as an old building? 

A Vhe '.lay the bracket, the top of the bracket 
protruded over the coj?ing v/all, not knov/ing whether that 
coping was stone or concrete. From the plan, I don't 
kno\/. 

n Could you tell from your inspection of the 
t>rer.ises tliat flay whether the coping was stone or concrete? 

A Yes. I observed on top, wlxen I was on top 
of the ladder, I looked on top of the part of tlie sign, 
the sifjn tii.it had been in place, and I sav/ a three-inch 
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• I 

3 I Could you see it was concrete at that tine? 

4 A Yes, concrete. 

^ I were you under the impression '/.-.en 

! 

6 I you (jave your opinion to the attorneys initially t]iat 

7 |; hr. McLean and Mr. Linfante wore kneolinq on the coping 

H ji v/l;.?n they had the accident? 

j 

y A Vliey told me they were kneeling. 

10 Q On the coping? 

11 A On the wall. 

^ take a look at your report and tell me 

13 I what they told you about where they were kneeling. 

I 

j ^ There is noticing wrong there. 

^ nid ilr. .icLean and Mr. Lanfante toll you that 

16 j they v/ere kneeling on the coping at the time of the 

II • , ^ 

17 h accident? 

11 

IH I A Yes, T think they did. 

M 

19 ^ And you hoard M.r. McLean testify to somotiiing 

20 ' different today, didn't vou? 

li 

21 MU. AUSUHEL: Just a ninute. I oI>jrct to 

22 his characterization. 

23 i A Ilo. VThat they said is exactly what — what 


25 


ho said today is exactly or nearly what he told me over 
the telephone eight years ago. 




a 


rhalOfj 


Loavin-cross 


0 You gave an opinion, a hypothetical -- an 
ans’ver to a so-called hypothetical question whicli 
didn t incorporate any fact )iut did incorporate Mr. McLean '1 

I 

testimony today, is that right, sir? i 

A I don't understand. 

I 

run COURT: The question is, your opinion 

was based on Mr. McLean's testimony? 


TUr WITNESS: Yes, on what he told me, in 


some respects. 


0 Sir, did you, in formulating your export opiniort 
here, determine that ::r. 'IcLean testified in any way 
contrary to what ho testified he told you bach in 196C? 


I can't answer that properly. ’eally, I 


want to. 


THE COURT: Did you hear Mr. McLean say I 

anytl^ing different on the witness stand than what ho told yJu 


in I'iGG? 


THE WITNESS: 


No, your Honor. 


0 Did you hear Mr. McLean testify that he v/as out 
on the overhang itself when the accident happened? 

^ Yes, I heard him say that. 


Till. COURT: Isn't that different from being 


the coping? 


THE WITNESS: 


I 
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' ll 

jI 


4 

5 



7 : 

I 

I 

8 I 

9 

10 I 

11 
12 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 




Here is the copinq of tlio wall. Iloro in n 
hrar:kot protruainq 30 inchos. Pron what I qatlier fron 
v/hat lie said to ne me today and eight yoarn they 

wore standing on top of v/hat was either the \/al.j 
or the coyiinq, reaching out to put in the strip of lighting 
whicli v/ent into that fascia that went all around tlie 
side. 


{> In your opinion, in your export opinion, it 

was liased upon the assumption that at the ti.no of ti'o 
accident, .Mr. ,McLean and .Ir. Linfante v/ere standing 
on top of the coping, is that right? 

A Yes. 

And if that fact is not correct, then 
of course your opinion may be different, is that right? 

A Only in tliat it will ho coping or a wall or 
top of tlie \/all, whatever it is. 

Q Your opinion is based necessarily,sir, upon 
the assumption that Mr. Linfante and Mr. McLean were 
standing either on top of the wall or on top of the 
corving? 

A They v/ere kneeling. He told mo they were 

kneeling. 

Q You told me they were standing. I said 


25 


itneeling before. 
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rkan? 


10 11 

I 

!l 

11 

12 / 

I ■ 

13 i- 

|i 

I 

M 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Loavin-c:ro3s j > 

* I / 

A Knoolinq on top of tho \/all. 

U And that fact, sir, is nocossar^/ to vour 

' r ~ • 

ojjinion, is it not? 

A l.'cll, it's part o'^ my opinion. That 
■val.l -.MS loose before they knooled on that. Those tv;o 
men haven't the power to move 14 or IG inches o- brichworl 
for a distance of 17 feet. That wall at tlie base must 
!iave i^een loose };efore they kneeled on that v/all. 

U If they did. 

A Tiiey tell me they did. 

Q You say there v;as bric):\7ork that v;as moved, 

’Ir. henvin? 

A I think so. 

P You were up there and you inspected it on t 

ladder? 


le 


^ ^ <lidn't see any brie’: there because it had 

fall(jn or qone, disappeared. 

U Tho coping was missing, is that right? 

A The coping and the v;all, yes. 

0 bid you see any piece o: wall t.iat was missing 
’hen you made your insiJoction? 

A dure. 

bid'/ou take these pictures, sir? 

A ;;o, I didn't. 


4 
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<•) 'JO you havo the picture you too):? 

A ;:o. 

Q v;hero are they? 

A I haven't qot t'nem. 

FJUDY: ‘lay I call upon .'Ir. Aunuhel to 

produce .'Ir. T.eavin'rs jiictures since iie testified he took 
sono. 

(.'» Arc’ these yo’ur pictures, ’Ir. Leavin? 

A Yes, tluiy loo): lil<e ny pictures. 

V Did you take any others or are tliosc the 

onl'/ ones? 

A I thin): tiere wore t)iree pictures I took. 

D Vliat is hov; the station loolced wlien you nade 

your inspection, right? 

A When I v;as there, yes. 

:i;^. ridd'.Y: I offer tiiese in evidence, 

vo'ir Honor. 

THE COURT: Any objection? 

li^. AUEIJP.K: ’lay I have a counlc of 

% * 

Clue-'.tions the ^/itness. 

VOIR DIRi: T'.XAdIWATIO.U 

ny :iR. AUEunnE: 

{> I'nion you took tliese photographs, tliis /as in 


25 


Aufjust of llfi-j? 
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U And at that tina they liad already put in a new 
ovorh.ang throughout tiie entire lencjth of the )>uilding? 

A Yes, I an told. 

t.' At that time you still found none of t)ie inias- 
ins pieces, is that correct? 


MR. rUREY: 


I \/ill object to this. Yl;is 


11 I 


in non. on qualifiction, 


ture. 


'.'’HE COURT: This doesn't qualify t.he pic- 


'These conditions ;/oro an of Aununt -- 


Afj I saw then. 


TEL CCURT: 


'Tliat in estabiishod. 


MR. AUSUI3EL: 


With tliat understanding that 


they were taken in August of 10^6. 


• IR. IIAUT: 


May I see then? 


(Pause.) 


MR. DUDRO'-JSKI: 


No objection. 


THE COURT: It's received. 


{Uefoudant' s Exliibits A1 throucjh A‘i '/ere 
received in evidence.) 


CRuSb ERAMIIJATIOn COHTINUEl) 


HV .‘IR. I ’d RE Y: 


Mr. T.n;ivin, how l)ig wa5; the ladder you Ijorro'./ed 
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‘ j! 

1 

ri'.a - j^nnvin-u'rosri j 

') 

" !l 

1 

to ’/our inspection? j 

ii 

’ ii 

/ It. \vns iin extension Ini-lUur tlmt wont 20 feet. 

M 

4 

(.- Can yoii mark with a pencil sonowhore oii those 


p'.'iotofjra’phs where you put tlie ladder up? 

6 i 

Yes, I am goiny to guess. 

” 1' 
ii 

uo you renonber , Mr. Leavin where'ysu put the 

ii 

ladder? I don't clearly remember. I kjio'./ I hul to 

1 

1 

1 

\ 

get out of the way fwo or three tir.un;. I iie-.itate be- 

1 

in 

cau 5 :c vrhen I oh;>ervod the fallen 'wall, or the wall tiiat 

u 

u-ns missing above, I was at some location 'when I looked ' 

^2 1 

aljovo and sa'w part of the '/all tliat ’aad colla,ised. 

1 

13 

I 

i I am not sure what part. I difl stani! 

1 

14 

1 or that ladder, I did take photogranhs and. T sa\/ a part 

1 

15 

1 

o*^ tlie wall that had moved away. 

1 

16 

i 0 'lari; it according to '/o’ur !->ost recollection , 

17 

' of '..■hk^re yf»u were \/ith t.ie ladiler, dr. Leavin? j 

18 

' A Vhat T wouldn't stand for. 

19 

(.» Are you marl;ing them? 

20 

j\ ;;o, I an not narking these. I don't know 

21 

ii \/h''tlu'r th(ir:e are nine or not. I can't nark. I cion't 

1 

22 

11 

renenlAjr that and I an not going to guess. 

23 

j V/hen you put that ladder up against tl^o 

24 

’ L)uildin<i, Mr. Leavin, did you iJut some ladder up afpaintt 

25 

1' 

j; mart of th.e overhang? 





II 

1 

1. 


436 c 421 i 


1 

I; 

rvni i:. 

i 

Ji(*avin-crf)5jn .iO ' | 

\ 


2 

1 

> 


Ijl. IIAJV: T oljjnot to this lino of puos- 

1 

i 

t 

m 

;j 

1 

f 

it 

tioninq. 

’t hoarn no rolovanco to t’lo innuo-; in. tain 

i 

1 

1 


4 

l! 

la\/r.ui t:. 

It' ; a qoodly .neriod after the acoidont 

1 

I 

t 


5 


ana L:i:irc 

! are clianqiKi c;nndi tionn. 



(; 



'.'lib COUll'r: Ovnrrulcid, 



i 

1' 


You nay annv/er. 

1 


8 

1 

I- 

/• 

;<opoat tliat. 

1 

1 

1 

} 


9 

1 


Wiion you put tlio ladiior up aqainnt r.ono part 

j 


10 

1: 

ii 

o'Z t:’,o la: 

ildinq did you out the odgo of tiio ladclor atjainnt 



11 

1! 

ii 

nrno p irt 

o'" tljo ovorliantf? 

1 

\ 

\ 

\ 


12 

!i 

i: 

/ V 

underneath tlie overhang. 

1 

i 


13 

i| 

|| 

(.> 

the ladder fully extended? I 

1 

! 


14 

1' 

/. 

a foot above t::e level of the roof i 

1 

1 


15 

11 

1 

I r.ay roo^ 1 nean t!io wall, ronll/. Abovo tha 

1 


16 

!l 

1' 

w.n 11 . 

i 

j 



17 

i; 

■ ! 


Well, sir, you iiad tiu; top o* t’.ie './all, v'lxiea 



18 

jl 

i ; covoro^ 

1 by t'ae copin<f initially, as v/e und^Tstand it? 



19 

1! 

1 

1 

i . 

Ye.n. 



20 

1 

ii 


"la.n t:\e top of tlu"} ladder aljovo or IjoIo'.; tliat 



21 

l.iqiiont: point: of tiio Luilviina? 



22 

' 1 

ii 


J’.elo 



23 

II 


Hov/ far !)elo\/, sir? 


1 

7A 

1 

Ii 

1 

’.•he building in around 15 feet. I nunt 



2.5 

!! 

1 

i 

i 

'i.ivo IjOoii 

arf)und 11 '"eet uo or 1? uo. 


l 




* 
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1'tl j. 


3 

4 

5 

6 
7 


9 

10 


11 


12 

13 

14 

15 


17 I 

I 

18 ; 


19 


20 


;) 


],oavin-c:ross , \ 

iJhon you ".cv/ 11 or 12 feet uy, aro yo'J talhinq 


about your boaa? 


*i I 




22 


23 

21 

25 


Yos. 


0 At that tino, :iir, could you r.oo tiio copinq, 

tor in-.taoon, :;hor. you 'oero up thoro oi tho locldur? 

.Jo. I a \/hitG odqinq \/hich I thouqht 

niqi-.t hwG :uoon copinq. I don't l:nov/ what it was. 

g bid you look at the entire i»ortion of the 

buildinq or just where you put the ladder up? 

Just \/here I put the ladder up. 

U Did you put the ladder up in only one location? 

A ;;o, three or four locations, sone of -.-hich 

I su'.; completed in i/hich I only nade an observation, a 

notation of it. 

0 On the three or four occasions when you put 

the ladder no did you see the sane white strin in all 

o' tbor.o locations? 

A b’o. 


Vhore was one location where the ./Kite strip 

v/as nissinq? 

,, It was missinq. 

(.) And that area where the white strip was 

nissinq, that led you to conclude that that was an area 
vhere tiie copinq v/as renoved. 






‘ 


! 

i 

1 
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1 

1 : 

i 

i.oavin-cron:j .1 ' 

i 

1 

t j 

I /■ Ulu'ro tlu> copinq had fallon. 

( 

1 

1 

j 

^ 1 

I 0 ijifl you ncQ any ninsinq !)rio):s? 

1 

1 

1 

1 

! 

i 

^ A I r.aw nothinq. It was al.l cl.janGd up wliaji 


5 

I qot thnro. 

I 


6 1 

1 

1 

, (.} Did you soe any bricks nis.-.inq fror-> v’acro you 


‘ ! 

1 ;ould fi;:poc;t to find tlion in tho \/all? 

1 

t 

8 j 

1 

1 

1 

! A l.'o. 


! 

9 1 

» 

g Did anybody evor toll you that any bricks 

J 

1 

j 

i 

10 i 

^ foil (iovni? 

! 

1 

1 

11 1 

1 

1 

; A donnuody, the manager told mu tliat this entire 

t 

( 

12 ! 

1 

thing foil do./n. 


>3 , 

() Aside from t)ic manager, you .snobo to ir. AuuuLel 


14 1 

1 

1 

^ I tak(' it, 'r, Icljean ami Dr, Lint ante? 


15 

1 ’Ir. McLean only by telephone. 


16 ; 

1 

1 d Did he tell you any bricks fell do\m? 


17 i 

A Done bricks and the coping fell down. 


18 1 

; D Is that what .he told you? 


19 ‘ 

1 A Yes, I tiiink so. 


20 ; 

d Was that the sane conversation wlicn he told 


21 

1 

you he ./as knooling or standing cm the coping? ! 


22 ! 

i 

i A Yliey were kneeling on thc^ v/all. 


23 * 

1 

d Was that in tlie same conversation, sir, in c/liich 


24 1 

1 

li'i told you he v/as kneeling on tiie v/all? 


25 

1 

1 

j A It could b(j, I don’t ):now. 

1 

1 





1 

; 

1 

1 
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1 

' 1 

r/.ci]14 Jioaviri-croi 53 . \ 


' 

Did you liavG more tlian onG coiwersation 


3 1 

with !)in? 


4 

A I think one conversation over the telo;)hone. 



I tnin); I called rwico. I think once I called ho was 


^ 6 

1 

very ill and couldn't talk to ne at all, and I called 


n 

k ; 

1 

iiir.i IjacJ: later and lie gave me a two- or three-minute 


rt 1 

recitation of what happened there and v/hat I hoard to¬ 


f) 

day . 


10 

. 

0 I :;ho’./ you Plaintiff's lJxhi!>it 14':. you 

■ 

11 

] see that? 


12 

0 

c 


13 

1 

0 You see the picture right in front of you? 


14 

' A Yon. 

1 


15 

' Q Do you see any })ricks mir.i-.ing? 


If) 

i 

1 A Co\ilcl bn, yes. 


17 

1 

' V Please circle v/here the Dricks are nis-.ing, 


IH 

i ■ , . « ' 

1 wili you, :Ir. Leavin? 


19 

! A Dure. Piqht liere. The top. 


20 

, (.} VJhen I asked you about bricks missing, wo 


21 

j understand we are not talking about the coping, is tliat 

1 


22 

1 

1 right? 


23 

1 

i A Let's see -- 

! 


24 

Tell us the difference betv;een bricks - nd 


25 

copijui. 








* 
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LGavin~cror:r. 




9 


14 I 


15 || 


25 il 


I can't tell }>y tl'iat picture. I note th=it 

-.one natorial is ninnirej hec.iur.e that fascia piece must 
liave i.oon anchored to a course of brick and only part 
of that ir. there. 

t’ ;:ir, so we umlerstand each other, tnere ir; a 

difference bet./ocn bricks and coping,is there not? 

A Yes. 

-ae .)ricks nake up a Ijody of the v/all? 

A Yes, 

And the bricks are for t!^e purpose of 
tae \/all, t;ie bricks are weight-bearing? 

A Yes, 

/'nd tJie copin<j is only decorative;? 


U /\!id the coping is made of concrete? 

A Yes. 

In this case? 

A Yes. 

d Are-^u telline us that in looking at that photo- 

n'riall there are bricks nissing as opposed to coping being 
nisr.inc)? 

A r.onething. I don't kno\/. i know a 
course of naterial is missing from the ton of that v/all. 

Would yoa sliow it to his l.cjni^r? 

A Vae fascia, that piece of metal, is standina 








I 


f 


16 :i 
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l>a(iviji-cros:5 


U;-) t'l'Tn. Vliat mint havo boon ilrillod into inq, 


and GVOT'/tliinq olno is missinq. 


Are'/ou tellinq us in t’nat open space tliere 


you can’t tell v/hetlier that is missinq ccjpinq or missinq 


L.rit:):s? 


You can't tell? 


i.'O, I can't. 


’Ir. Leavin, you v/ere ashed by Mr. Ausubel about 


certain jilans that you revievred. - no you liave those 


plans liere? 


J!o, I haven't. 


V/)\en did-/ou review t’lem? 


This morning. 


MR. FUREY; Are they in evidence? 


'.'I. AUSbnUL; No, not yet. 


In any event, from these plans, Mr. Leavin, 


t’lero is no indication that the overhang v/as to be 


ancliored to the coping, or over the coping, I think you 


said, is tiiat correct? 


hot the base of the triar.ble, but the coveri] 


tiiat goes over the top of the Ijracket, goes over t/'e ton 


o<' th>-' "all and comes down. 


Rut tl)c Ijrackets t}u'*n!jolv'»s, t’ney wore to bo 


anchored into tJ»n j)ric!; wall. 


; 
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I 

‘I 

11 
12 

13 

14 

15 

16 

ii 

17 I* 

.8 !■ 

ij 

19 : 

Ii 

20 i' 

21 
22 
23 
21 
2S 


tkall7 he;ivin-cronr, 

(„) Incirlentally, sir,at t)io tino you insoecto 1 anrl 

Jaw '..'hat you thought \ras nissing coping, \;as the overhang 
fully finir.’iod and in place at that time? 
i\ h’o, it wan all do’.vn, 

U IJjina you nade your inspection? 

A Yes. 

ti' iJoulil you sho\/ us \/here in these picturej, 
sir, everything is all down? 

A I can't tell you. It doesn't sho'./ it 

tlicro. 

TUn COURT; Tlien how could you have tal:on 
tho'io oicturos? 

TUH IJITMESf.; I don't know for t!io ninute. 

1 can't ans\/er that, your Honor, 

g Sir,as far as these pictures go, do tliey 
r'>ho\; tlie gar; station an it existed at tlie tii.ie of your 
inspection? 

A Yen. 

Q Don't they sliov; the wliole front of tiie gas 

s tation? 

A It .sliov/n the gas station but it doesn’t sI;ow 

./hat T saw. 

Till; COURT; It doer; not sho'/ what you sa v? 

Tin: wiTPhcr.; :;e. 
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L'lUl Then perhaps you didn't take 

those pictures? 

Tim WTTIlESf!; 1 tool: those pictures. I 

learned to ta1:e pictures well. 

0 Can you give us any e::nlanation as to how ;/>’ 

cone to have different ))ictures here today? 

A Tliese nunt bo my pictures. 

(,} Po they shov; the gas station as it existed at 

the tine you made year inspection and took those pic:- 
turer.? 

A Yes, it does. 

Q Doesn't it show the v/holo front of the gas 


stcati-on? 


15 ij 


A 

IS ! 

1 


n 

1 1 

17 Ij 

place 

in 

i 

18 '1 

11 


A 

.9 


(.) 

20 ! 

v/hicli 

yoi 

21 

1 ui) and i: 

1 

22 I 

1 

1 

1 

A 

1 

23 1 

1 



24 ! 

1 

1 


25 ' 

: over'. 

1 1 

ang 


Yes. 


Isn't the overhang completely finished and in 


Yes, it does. 

At tlie tine thatyou saw the piece of coping 


;io, it '.;asn't. 

:iay I refer to this for a minute? 
"P'notoqraph 2, the most soutlierly end of the 


B 
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ii 

' !l 

/ i 

:iR. i'URh'Y; May wo in.struct Mr. Loav^n to 


ifc 3 ij 

1 

road it to hinrsolf. 


1 

^ 1 

THd COURT; Don't road it out loud. 


5 1 

i 

Tlin vr.TUEDU; I havo it. 


® i 

1 

Q Will you tell us wliat happened to t!»e pic¬ 


7 ! 

tures? 


8 

‘ 

7> These are ny pictures. 


9 

0 Loavin, you told us previously that 


10 

i 

it will Li 2 a <jood idea for the ov/nor or the person \;]iO 

1 


1 

n ! 

ordered tlie worJ: or the person \/ho occupied the station 


12 ' 

to do an inspection, is that riqht? 

• 


13 

MR. AUGUBED; I object. He didiii't say it 

1 


14 

; is a cjwod idi 2 a. He said that the custom and practice 


# 

k. 

If) 

re<iuired it. 


16 

j THE COURT: That is what lie nai<!. 


17 

' 0 Did you say that? 


18 

. 

1 A Yes. 


19 

j 

j g The custom and practice, is it usual to qot 


20 

1 

; an architect to lay out a job? 


21 

i, A La" out a job or an enqinoer, some>)Od'.' tiiat 

il 


22 

1 

'.la.s t.io education, t’le traininq, to hno'./ whetlier a place 


23 

|| is safe. 

1 

•24 

j U And it is qood custom and })ractice for .somebody 


23 

il '’^y, '-/Ijo is in th<j oil. business rataor than tlie custom 

it 

1' 

ii 


■Hi 


■■■ 


& 
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has.''no.';s to rely on an arcliiteot or onninoGr? 

lio* There are arcliitects that make 
Gpocialties of doing this, 

0 What I amGaying is, for instance, if I as a 
hone o'./ner want to get a job done, it's reasonable for me 
to rely on an architect or builder or engineer to 
inspect it and 1 ly out the jJb? 

A Ven. 

TITIl COUiVr; You don't have to do it yourself, 
ttiat is what he is getting at. 

Tin: wiTMrpn; iio, 

• W I'rora these plans tliat Ilr.Ausuljol asl;cd you 
to road, it is reasonable that lulf had an architect 
lool: this job place over and lay out the job? 

A Yes, 

W And it is reasonaul(j for then to rely on such 

an arc’'.i.tcct? 

A Y(3S, 

Q In the custom and practice of construction 

and altr^ration \/orl;, v/hen a nan cones on tne job or r;hen 
t'./o non are sent out to do a job, tliey look the thing over 
before they do tlic job? 

A They look v/here tliey are going to \/or'- to •,'>e 
t'.iat tiiey are r.af ", but th>;y are not in a position to 
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^. I 

novo a wall to seo that it i'j loose? 

C; Bi.fore they stand on sonethinq, tiioy qenonlly 
tahe a look at it. 

A lio\; nuch cloos a nan lool: at a vail v/horo 

no in (joinq to work? iio doesn't hnov/. 

Q You have no way of knowinq, do you, what an 

inspection of this v;all \/onld liave shown before this acci- 
iont occurred?, 

A Vhis wall miqht have shov/n -- 

• 111, PUREY; 'by we Iiave :ho question 

reread. 

Tin: COIJJri': Reread it. 

(Question read.) 

A A physical inspection of that -./all would 
have shown that none part of that \;all, either at the base 
or norur./heres within tiie parapet, was loose. 

And that would have Ijeen perfectly olivinus 
to nonol,ody who wan up there in tiuat area and looked at 
it, T r ? 

t 

would have to nake a ninute in¬ 
spection. When nen qo up on a job to do somethinq 

th.e-/ are not qoinq to qct doi/n and look at a wall to see 
that there arc s-rackn in the v/all. They assune the 

olan ,ian been approved and that t u* desiqn in riqht 
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ana that the '/all if? correct# Init surely they v/ouldn't 
fjo to oxanine a wall on a roof. 

(,} Is there anythinq v/ronq \/ith this i/lan, as far 

as you kno'./? 

Villi COUlVi’; The plan that you examined. 

A Pone thinqs, yes. For instance, the top 
of the; \/all. I don't kno\/ v/hetlier there \/as a copinq 

t'hero. 

i,; You don't know, sir, but mayljo the reqisterod 
arcliitect './lio drew that plan knev/, isn't that riqht? 

A Fe v/ould show it here hut he doesn't sho\/ 

i t. 

* 

(,} 'layhe ’lo didn't k.nov; there was goinq to lie 
a lawsuit. 

dlV. AUGIJIF'L; Your Honor. 

A V'.ie plan shows — 

IVA. I’lj dlY; Would you instruct tne witness 
Lli';re is no iiuestion? 

Vlin COUhV; You asked’lim in general is t'.iere 
anyt linij v/ronf; v/ith the plan. I assume that is an open 

en<i(;J r]i\estion. 

A *!r. F-'urey, the angle, t'-iore is a little 
anule arrainst t.he \/all, is fastened or drilled into the 
top o** tliUt wall. That \/all co’ild !;ave hae:. t!i- cw>ina 
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P 

tt lid, it niqht liavo crciclccd t>io cnriinq. i don't 

i 

3 

1 

r 

■ ^o-r, l,ut it Hhow3 that tliG brackot ia fastonod to too 

i 

j 

■1 

Ii 

of that wall. 


F\ 

1 

! 

j 

•IR. rURJlY: Your Honor, I novo to striko 

i 

1 

0 

II 

1 

out vault niqlit Iiave boon and could have cauuod. 


1 

1! 

THE WITIIEEE; Right hero, your Honor, wo 


8 

|i 

1! 

don't l:noo uhotlvir this is bricl: or oonorotc. vhoro is 

1 

! 

1 

9 

ii 

ar. an.ilo that in boltod to tho top and hoitoj into that 

! 

10 

ii 

ii 

top. That could l.avo cracked it and thov would not know. 


11 

II 

i; 

U V/hat you are saying, dr. Leavin, tho non \/ho i 

12 

i| 

jl 

•voro doing tho drilling nay have caused tho crack, iu 


13 

1' 

1 

1 

ti.at right? 


n 

1' 

A I don't know. Thoy night have. 


15 

li 

ii 

0 You aro just guessing? 


16 


•'' ’’’ don't know. 


17 

i! 

You 'lay that coping extondod an inch out from 


18 

1 

1 

tl.i' brio]: -./all? j 


19 

1 

1 

j 

Yes. 


2U 

i 

II 

0 Ho obviously you couldn't put the top 


21 

ll 

h 

tiurt of tlic bracket into tho coping, ot!iorwi.u* it ’./ould 


22 


kiaug do.i^n. 


23 

,■1 

1 

1 

A This is only i-ho tliic]:noss of tho coping. 


24 

1 

v/hicli is tiireo inches, as I measured it. The anale <.;e I 


25 

1 

• 1 

;nv... horn now in two and a halt inches, which should have j 

1 
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•* I 

boc;n placed up aqninnt the face of; tac coning. 

Q V]i03e ]>racl;ots were designed to be fa.stoned 
in a vortical plane, is tliat right? 

Yos. 

Q And if you fastened tlu; top part of that 
hrachet to the coping, it wouldn't iie vertical any more? 

A That has nothing to do with what is on tlio 

fascia. The little angle on top is fastened to tiie 

coping, \/hatever it was. 

U A minute ago you said you didn’t knov/ wliether 
it was the coping. No\/ you are telling us it was. 

A Tliis angle is fastened to t!ie very top of the 
w.all. liCt's call it '/hat v/e v;ant. I don't 

know. 

'Ir. Leavin — 


iHL COURT: Is this plan goin<T to be in 


evi fences? 


flR. AUCUnriL: If Jir. Purey isn’t going to 

offer it, I can assure you I \ 7 ill. 

TllL COURT; If it is going to be in evidence 

\/hy don't we put it in so wo I:no\/ what we are talking 
about. 


Any objection? 
■'.■1. WUIlRC/UriKY; 


I would like to look, at 


f 


II 

i 

1 
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(DGfGmlant's llxhibit B was marked for iden- 


1 

4 i 

M 

i tification.) 

! 


1 

i 

; rv 111 . ruiu:v: 



3ny event, \/hat that plan sno-./s or doesn't 


7 ! 

i 

1 

^ r.l-.ow, it is reasonable for Gulf to rely on plans they ejet 

i 

1 

1 

H ' 

iron a rcqir.tered arcliitect, isn't it? 


i 

y ; 

1 

A I \/ould think so. 

1 

10 

; g JO you know how these brackets \;ere affixed 

i 

11 

j to tlio wall? 

1 

1 

12 

I A ho, I don't. 

• 

13 

g And as far as \;liethor or not there \;ar. anytiiinq 


14 i 

1 

hrilloil into tlic coping, certainly the worl'.nen who did the 

1 

15 

1 j 

! jo'i^ v;ould !:now? 

1 


1 

16 ' 

A Tiiey \>?ould know. j 


1 

1 

^ 0 Were you able to tell from your insjjection 

1 

18 

1 •./hothor or not, v/hen that over’.iang v/ns up and in place, 


19 

i 

1 anything was drilled into the coping? 


20 

r 

1 A ho, I couldn''t tell. 

i 


21 

1 

g Gir, ar.en't you right ur> there v;it!) your head 

i- 


22 

1 

1 a foot Ijolow tlie ovorliang? 

i 


23 

1 

1 

1 A But I didn't look for v/hother that little 

i; 


24 ! 

il 

j| angle was Urilleil to the coping or tlie top. I Icnow it 

1 ' 


25 

1 

1 

I 

/i> drilled to sometliing. 

i: 

II 
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In the area v/here tlie copiny v/an minsiny, di l 
you have the ladder right up there where the coping wan 
minsing? 

A Tliere wan nothing there, no wall xias tliere. 

U tio v;all \;as there? 

A No v/all was there, 

C) llo wall was there, 

A No v;all \/a3 there. 

* 

0 What didyou put tlie ladder up against? 

A To see the wall, the top of the wall, and 
I think the picture shows it. This is when I saw it, 

Q Wlien you ]>ut tlae ladder tipdid’/ou out the larMor 
up so your liead v;as just a short distance belo\; tl.e 
overhang? 

A Aljout two feet under, 

Q Uid you tell us you looked up and you saw tliat 
the copinn was laissiny wiien you looked up? 

A Yes, 

0 vrueii you looked up did you do so v;hero the 

overhang v/as fastened? 

A No, there \/as no sign there at all, 

Q I am not talking about a sign, I an talking 

about tlie overhang, 

A There ’./as no overhan<j there. 
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2 

0 Was that the same r'lay t’lose pictures wore ta);on 

r 

3 

sir, that you put the ladder up against tiie v/all? 


4 

A I must say yes, but it is a mystery to no hero 


5 

at this moment. 

1 


6 

0 hr. Leavin, did you put tlie ladder ujj in any 


7 

area ’./here tliere v;as overhang that dav? 


8 

A iJo, I don't remember. I an confused about 


9 

this. 


10 

Areyou telling us you can't remember 


11 

v/hether there was any overhang at all in that station 

1 

12 

when you visited it in August? 

1 

1 

13 

• 

A There was no overhang in one parttliat I -sa / 


14 

Till: COURT; Then those pictures must .have 


15 

been taken at another tine. 


16 

illL WIT.Jl.ns; Your Honor, I climbed the 


17 

ladder and stood there and saw this. 


18 

TMi; COURT: That seems to nc to lead to the 


19 

conclusion that tliose pictures must have been taken at 


20 

some other tine because it appears there is overhang all 


21 

the './ay around. 


22 

Tlih VIITIiRdi:; I can't ansv/or this, I don't 


23 

know. I an positive that I saw it and took a ruler 


24 

!j out aiid mea-. ired the 17 feet. 


25 

1 

, " Was there any portion of that <iar: st.nir.n that 
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tl.nt i.a.i aono portion of ovorhanc, on it v^oro you put 
the ladder up? 

A ^ I rti.l meanure 17 foot of tIUn ovorhann on t:,c 
Side of the buildinr;. 

0 Could you tell us — 

^ Wfiat did you say? 

u Moulrt you tell un, Mr. Loavtn, you put tho 
lad.lur up ti.roo or four tinon that day, riqht? 

^ A fev/ times, 

Q on those occasions was there any place whore 

you put the ladder v/here there v/a'* otrofian 

tnere war, overhanq up above 

you? 

A I can't honestly answer that, 

u And you havB no rooollootion, 3 ir, or do you, 
as to hop this ovnrhanq was affinod to thn wall? 

A ’Jo, I don't. 

0 -Sir, would you aqroo that tho ovorhan.i was aou 

about 30 inches wide? 

A It was, 

a air, there are certain roquirements for ricatCol( 

in the .State of new yorh under the rules of t!,n Industrial 
Code, the labor laws, are there not? 

A Tlmre are many, 

»•' In order to have a scaffold wJiich is acco.,!. 
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al)lc and in accordance with qood practice, it han to }nvo 
a iiandrail around it, is that riqht, a guard rail? 

A In some places, 

iIIE COURT: Is a scaffold relevant to this t?aso? 


;iiu AusunuL: 


I \/as about to rise. I 


don't understand this line of inquiry. 

THE WITdrsS: j\ scaffold is not necessarily 

here, -our Ifonor. You can take those things off fro-i tic 
sidQ\/alk or the true): and lift tlien up to tlie roof. I 
can't leave two ladders there and with this flinsy thing 
and wit)i v/orhing going on to raise up and put a fe\/ 
things. Mon don't do tliat. They get rid of it 
riglit away. They don't need scaffolding here. 

Q Would it bo ))ad practice to use 2 A ladders 
with a plank between them to put the ovorliang up? 

A- You couldrt' t stand ladders tliere Ijocause non —- 

*>.' I misunderstood your ans'.^er, sir. 

You are saying it would ))o bad practice for 
t’leso men to use 2 A ladders with a plank between tlicn in 
order to put t)ui liracliots on tlie \/all? 

A It \/ould lie unsafe. 

0 It would bo unsafe to use 2 A-fraiio ladders? 

A You !iave traffic do\/n lielow. 

0 I'lea 150, one at a time. 
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A JixcusG no. <Jo ahead, 

U If I asked-j^Du to assume that two yentlpnon 

wor);ing on a joli like this sot ui> tv/o A-frano ladder*, 
and put a planl: betv;een then and v/orkod off this 
plank to put ))rackets up on tho v/all to put 
the overhanq, are you tellinq us that \/ould Ijo bad prac¬ 
tice? 

A Rad practice. 

Q Uoqliqont? 

A Meqliqent. 

0 In tlie event tliat v/orkmen are qoinq to -vorV 
in an elevated aroa, if they are worlcinq on a platform, 
one type or anotlier, that is called a scaffold? 

A You said scaffold. You tell me what yoti 
maan by a scaffold, Yovi said a plank Ijefore, 

■j I an talking about something else no*./. 

Mo are tlirouqli the A-frames and the plank, 

A All right. 

Q With regard to an elevated work area, a 

platform, i?; tliat in accordance with tlio custom .an>l prac¬ 
tice of yotir business of a general contractor, is that a 
scaffold? 

A 7hat; is a scaTIold, yos. 

If it is a scaffold, then tiioro arc c«‘rt.a n 


7 
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2 

requirpmenta that the employer must provide for scaffolds. 


3 

Isn't that right, under the rules of the Industrial Code? 


4 

A Under conditions. 


5 

MR. HAUT; I object to that. There Is no talk of 


6 

that. We are not talking about that In this case as to what 


i 

requirements would be In another situation. 


8 

THE COURT; I don't know where we are going. Maybe 


9 

counsel will show me. 


10 

0 If you had a platform 30 Inches wide fifteen feet 


11 

above the ground, that would be a scaffold, would It not? 


12 

A Yes. 


13 

Q And It should have handrails? 


14 

A Up on top, yes. 


15 

Q And If It didn't, that would be a dangerous situa¬ 

1 

16 

tion, would It not? 


17 

A Yes. 


18 

Q .Sir, If this same scaffold were affixed by anchors 


19 

Into a brick wall only on one side, would that be a dangerous 


20 

situation? 


21 

A Sure. I never saw It on the sidewalk. Why put 


22 

an anchor on It. 


23 

Q Sir, If two workmen were using an overhang of 30 


24 

Inches wide for a scaffold, that would be very bad practice. 


25 

wouldn't It? 

1 
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MR. AUSUBEL; I don't know where acaffolding has 


anything to do with thla caae. 

THE COURT: He haa a technical definition of 
acaff-ldlng which according to him comprising this overhead. 
MR. PUREY: It's what Nr. Leavln said. 



THE COURT: You gave him the question, he answered 


It, yea 


Q Sir, If two workmen were using a scaffold 30 Inches 
wide anchored on one aide only Into a brick wall with four 
brackets with no handrail around It, that would be a dangerous 
situation? 

13 A Sure, someplace, I don't know where that might be. 

I'l Q In accordance with good custom and practice. If you 

assume that Mr. McLean and Mr. Llnfante In order to put lights 
In place got out and stood on thla overhand, that would be 
bad practice? 

A To stand on the overhang? 

Q Or kneel on the overhang. 

A No, there Is nothing wrong about that. They 


were using that -- 

Q Aren't they using that overhang for a scaffold when 
they are doing that? 

A Certainly. 

C Didn't you Just tell us that this thing was not fit 
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to be a scaffold? 

A I didn't say anything about that at all. You 
never mentioned to me about them using the top of that 
bracket -- that Is a platform. 

Q Sure It's a platform. 

A And they put a plank on that and they laid on that 
with their knees and bent over and put the rivets In. 

Q What was It, did they get out on the overhang or 
were they kneeling on the parapet? 

MR. AUSUBEL: Your Honor, this Is repetitive. 

We are going over this time and time again. 

THE COURT: Overruled. 

C Which Is your opinion based on, Mr. Leavin, that 
they were kneeling or standing on the parapet or that th^y 
went out on the overhang? 

A They were kneeling on the wall which was part then -- 
where their weight was and they were stretching over the 
parapet to Insert the strip for the lighting. 

THE COURT: His question Is: would It change your 
opinion If the facta turned out that t-ey were kneeling not 
over the wall but over the overhang further out? 

A Tf they kneeled entli'oly on the overhang, It might 
hhve beer, strong enough because It will take more than llO 
pounds a foot, but I doubt whether they would dare lay over 


/ 
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entirely on the overhang when they had part of the wall to 
lay on. Just on this railing there. Their body was here, 
their head was here with their hands and their feet Inside 
on the roof area. 

Q You doubt very much If they would dare to put their 
entire weight on this overhang? 

They wouldn't dare do It. 

THE COU^: If they did do It. 

THE WITNESS; I don't know how strong that overhead 
Is. 

Q Would you agree If they put their entire weight on 
that overhang. It would be foolish and reckless on their part? 

^ It would be foolish. 

MR. FUREY: Nothing further. 

THE COURT; I take It there are no objections to 

this. 

MR. BRILL: Your Honor, speaking for myself, I 
can't decipher It because whatever la written on there 
la so minute. 

THE WITNESS; It's Impossible to read It. 

THE COURT; Are you objecting to It on that ground? 

MR. DUBROWSKI: I do, your Honor, I can't see what 
It says. I can't read the fine print on the last big page. 

THE COURT: All but the fine print Is accepted and 
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3 f you need a magnifying glass for the fin- print, you **111 
have another opportunity to object. 

It*3 received In evidence except for the fine print 
and If there Is to be a magnifying glass for the fine print, 
all parties will have another chance to object after reading 
thf t. 

(Defendants' Exhibit B received In evidence.) 

CROSS EXAKTMATTON 
BY MR. BRILL: 

Q Mr. Leavln, do I understand you made this Inspection 
close to eight years ago at the request of a flnn of lawyers? 

A Yes. 

C Do you have any Independent recollection of the 

events or are you relying upon what you wrote In this report? 

A Independent recollection of that. 

Q If you said In this report back In I966 that 
certain things were observed by you, would you say that 
since It was that much closer In time to the event, that your 
recollection then was better than It Is today? 

A No, It's Just as good today |s It was then. 

Q If you said In this report In several places that 
the plaintiff that you spoke with, the attorney's client, 
told you hie won on the coping -- 


MR. AU.SUBRI.: Head what he said. 
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Q You said In here that at the attorney's request 
you spoke with the attorney's client. Is that right? 

A Yes. 

Q And you spoke to him several times at his home? 

A That la right, on the telephone. 

Q Then further down you say when they were working 

at the southerly end, the three Inch concrete coping upon 
which they had been kneeling came away from the wall. 

t Yes. 

0 That Is the way you understood the facts at that 

time? 

A That is right. 

Q And this was shortly after the accident had 

occurred? 

A That Is right. 

Q Then further on on the next page of your report 
about midway down the page, you said that the coping had not 
been laid nor anchored properly but must have been loose 
and when the men rested on the same In the performance of 
their work, this loose, unanchored coping gave way which 
caused the accident? 

A Yea. 

Q If the plaintiff who gave you this statement In 
reality were kneeling, kneeling on this 30 Inch overhang. 
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that would be totally different than If he was kneeling 
on the overhang which was part uf the parapet? 

MR. AUSUBEL; I object to this. This Is not whnt 

j Mr. McLean testified to and I believe It's an Improper 

I 

|j characterlration of the proof In this case. 

1 

j THE COURT; The proof In this case Is not completed. 

I If it doesn't turn out there Is any proof to support this 
question. It wouldn't help anyway. 

You may answer the question. 

(Record read) 

A He was kneeling on the wall and stretching out 
over the parapet. The weight of his anna must have been 

j beyond the width of the wall. His body rested, as I under- 

I stand It, rested on the wall which was covered with part of 

I 

I the metal that extended out to the edge, or 30 Inches out to 
the edge of the bracket. 

Q If he were kneeling on the coping and the parapet 
extends out two and a half feet from the face of that building, 
he doesn't have the same balance, nor does he put -- 

THE COURT; Don't argue with the witness. He 
wasn't there. 

The question Is; you weren't there, T wasn't there 

I and tiobody else was there. 


If l be jury nhttuld find be weti kneel tng riot on the 








464 a 


449 


rk-lf -139 LeavlO'Cross 

THE WITNESS; The parapet runs longitudinally. 

THE COURT; He means how thick. 

A I didn't measure that. I think It was eight Inches 
with a ten Inch hooking. 

Q Am I now to understand that you did inspect the 
parapet wall? 

A I looked at it. I didn't do any physical touch 
to It. 

Q You were on a ladder? 

A Yes, and I looked up. 

Q With your head below the level of the overhang? 

A Yes. 

Q Do you want the Jury to understand that from that 
observation, you could tell us whether this parapet wall 
was eight Inches thick or some other depth? 

A Yea. A brick is eight Inches long and It's four 
Inches wide. 

Q You don't know whether they were two lines of 
bricks that constituted this parapet or one line? 

A No. I know It was an eight Inch wall about three 
or four courses up and when I looked at the plan, I saw there 
w«»tv> four eourani. 

Q Mut v(»u didn't see that plan until this morning? 

A Until this morning. 


/ 









465 a 


450 


rk-lf-l40 Leavln-Crosa ~i 

■ V.' 

Q Of what kind of material Is the overhang constructed 

of? 

A Aluminum. 

< 

THE COURT; How much longer are you going to be? 

^R. AUSUBEL: Your Honor, this gentleman has to 

I 

get back to Florida. I 

THF COURT; Try to finish. 

Q Can you tell us the thickness of the aluminum? 

A No. 

Q Can you tell us what kind of a bracket was used to 
support the overhang? 

A No. 

0 If I heard you correctly, you said that this bracket 
was attached on the face of the building? 

A Yes. 

Q And that the top was bent over above the coping, 

at the top of the bracket? 

A No. The plan shows that. The plan shows that 

the metal, corrugated metal which la at the top of the 
triangle, runs across the wall and down onto the face of the 
roof. 

THE COURT; But that is not the bracket? 

THE WITNESS; No. That is the triangular part. 

THE COURT; In the direct testimony T think you were 
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confused !n terminology. You said the bracket hung over the 

wall. 

THE WITNESS; The bracket extends beyond the 
wall. This Is the street and the bracket la attached to the 
face of this wall and extends out 30 Inches and down by this 
way here. 

THE COURT; %u misspoke In your direct testimony. 
Y*-»u said the bracket went over the roof. 

THE WITNESS: I really meant the face, the top goes 
over the wall and down. That la what the plan also shows. 

MR. DUBROWSKI: May we approach the Bench, your 

Honor. 

(Off-the-record discussion held at the sidebar) 

BY MR. BRILL; 

C I would like to clear ♦■his up. 

This structure, this overhang, la supported by 
something which Is attached to the building, am I correct? 

A When you say support, what do you mean? It's 
attached to the building. It's fastened, lt‘s bolted. 

Q How Is 1t fastened to the building? 

A By bolts. 

THE COURT; The bracket Is fastened to the building? 
THE WITNESS; They drill a hole, then they Insert 
a long screw, maybe a toggle, or whatever It was, and that 
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hold 3 that bracket to the face of the wall. 

Q I am going to put ray hand on the face of this 
jury partition. Thla repreaenta the face o'’ the building. 

P Right. 

0 And the ledge at the top of this structure 1s the 

coping, am I correct? 

P The ledge? 

Q The ledge on thla table In front of the bench, 

represents the coping? 

A It's a top of the building, yea. 

Q The overhang extends out from the face of the build¬ 
ing Itself? 

A Yes. 

Q • And It's perpendicular to the building, It extends 
out two and a half feet? 

A Yes. 

Q Something keep It In place? 

A Yes. 

Q What keeps It In place to the front of that building? 

A Bolts. 

THK COURT; The bolts are attached to what, a 

ll bracket? 
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THE WITNESS: Let's call It a fascia. It's a six 
Inch piece of metal that has been first drilled to the face 
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of the wall. 

Q This six Inch piece of metal» Is that horirontal 
or vertical? 

A It runs vertical. 

Q Down the face of the wall? 

A Yea. 

Q And that la drilled Into, It’s held by means of 
rivets? 

A Yes. 

C Something which la drilled Into the wall? 

A That la right. 

Q Who puts those rivets Into the wall? 

A I think the workmen. 

Q And they used equipment for that purpose? 

A They use a drill, an electric drill or It may be 
a hand drill. 

Q Prom your Inspection, you could not tell how these 
fascia were riveted Into place, could you? 

A No, I could not. 

Q You couldn't see from the position you were In? 

A No. 

Q You are In no position to tell us today how many 
rivets they put In or the kind of rivets they put Into that. 
He an y^u? 


¥ 
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A No. 

Q Was there anything other than the fascia which 

runs vertically across the face of the wall which would 
have lent support to that overhang that extended out 30 
Inches from that building? 

A Well, the bracket. 

C Other than the brackets? 

A No. 

Q And those brackets were on the parapet wall or 
the face of the building? 

A The face of the building. 

They did not require any reinforcement from the 
coping Itself, Is that correct? 

A No, It does not come Into the coping. 

MR. BRILL; No further questions. 

CROSS EXAMINATION 
BY MR. OUBROWSKI: 

Q Mr. Leavln, I beleve when you first took the stand, 

you testified that you were In business until 1962, then you 

became a consultant. 

A I had my office for nearly 50 years In the same 
building. I did not go after any more heavy construction. My 
last contract thtre was with the United Nations, all the 
guard houses I built. 
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Q l3n't It a fact In 1959 you retired and after 
that you became a consultant? 

A No. 

Q When did you retire and become a consultant to 
attorneys? 

A 1952. 

Q And the major source of your Income has been con¬ 
sultant to lawyers In personal Injury actions like this? 

A Not all, some of It. 

Q A substantial amount of It? 

A I would say not substantial. 

Q Sir, Just to clarify a few things. 

You never got on this roof at all? 

A Never. 

Q And you have your report there, sir. 

THE COURT: He has a copy In front of him. 

Q Prom your roport, sir, does It say who Is 
supposed to put up this overhang? Who had the contract to 
do It? 

A T am sorry, I don't hear that question. 

THE COURT: Does tte report say who the contractor 


23 

24 


was? 

Q Who was the contractor to put up these overliangs? 



A 


The porcelain company, T thitik. 
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Q These we»’e the pictures that you took, right? 

A I am going to say yes with a big hesitancy. 

Q Those plcturea, when I looked at them, I can't see 
any brick on them. It looks as though there Is some kind of 
frontal thing on the whole side of the building. 

A A what? 

Q Like a plastic. 

A The face of this building Is a piece of metal. 

Q The whole front? 

A Porcelain. 

Q That goes up to the roof? 

A No, It doesn't. 

Where does It stop? 

A It stops about a foot below. 

0 On this porcelain, can you tell whether or not 

there was brick behind It or could you at that time? 

A Yes, I could. I am sure that this picture shows 
the vacant space underneath this fascia. 

This Is what I call a fascia, and that runs parallel 
right around the perimeter, and looking up there, I am 
positive that I saw no wall there at all. T am positive, 

I wrote It right then and there on a piece of paper and it 
1s In my report and here Is one that I am positive I saw up 


thwr". 
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Q Do you see where the brackets -- not the brackets, 
where the rivets or the screws for this bracket went Into 
the wall? 

A I did not notice It or make any Inspection of the 

I 

constractlon of the sign or Its supports. 

C So you don't know whether they wer*? screws or 
rt vets? 

A I don't know. 

C Sir, do you know the tension bearing strenp^th of 
a one-half by one-quarter rivet? 

A No. 

Q This la something an engineer should know, 

A I am not an engineer. 

Q Are you an architect? 

i 

A I am not s mathematician. I never go In for any 
tensile strengths. I use the tension book. 

I 

I Q Do you check on the text book -- 

i 

I A Any part of a building to be checked, that could 

^ be checked. 

I Q Did you on this one? 

1 

j! A I did not. There la some reference to the plan 

1 

I to the strength and the sl7e and the thickness on that little 
1 plan and T am presuming that they followed It, the company 

I 

j| followed that. 
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0 But you don't know whether Mr. McLean 3nw that 

plan, do you? 

A. I don't know, 

r You don't know who saw It? 

A I don't know. 

Q To Mr. Furey you made mention of the fact, T 
think your words were, "The men wouldn't dare put their 
entire weight on this ovei'hang and If they did. It would be 
foollah." 

A Foolish. 

Q If Instead of kneeling on It one of them stood on 
It, would It be foolish? 

A It would be foolish. 

Q If one stood on It, would It be reckless? 

A It would be foolish. 

Q It would be stupid? 

A They wouldn't do It. 

THE COURT: Enough of that. 

Q Sir, I am trying to reconstruct In my mind how 

this thing could have happened -- 

MR. AUSUBEL: Your Honor, It might be interesting 
what he Is trying to do In hi a mind but that Is not n 
proper question. 

THE COURT: Technically It In not a proper ouestlon 
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Q Mr. Leavln, If In drilling the bracketn In, the 
men put a rivet In the mortar between the coping and the top 

brick and put on the fascia and the aluminum roof which went 

ii 

jover the coping, then either knelt or stood on that aluminum 
I thing, that weight would be enough then to bring down the 

I 

I coping all the way down? 

I A You are making up a make-belleVe picture of a 

^ mechanic on the Job. I couldn't answer that at all. 

THE COURT: The question Is: you don't know where 
they put the rivets. 

THE WITNESS: I don't know. How could anybody 

1 

I 

I tell you where a man may drill a hole? 

I 

j THE COURT: You have expressed an opinion as to 

! how this happened. He is asking you a hypothetical question 
and asking you whether you can take Into consideration that 

I 

possIbllIty. 

THE WITNESS: I couldn't take that Into consideration. 
Q Sir, have you seen this picture. Plaintiffs' Kxlilbit 
140 put Into evidence? 

I 

I A Yes. 

j 0 Does that show brackets against the building? 

j /' I can only see one on the corner. 

I 

|l ■; t'oo'i U shew thev coll the \nrtl«'al plnte? 

{ A \\j\\ (letter point It out to me. 

I 

i 
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■ ij' 

Q What do you call these things, these things right 

here? 

A This Is what I called before fascia. These 
are metal, pressed aluminum metal Into the form of a little 
channel and they are perhaps about ten courses long and they 
are placed against the face of this building and bolted 
In place. 

Q Those two things are vertical? 

A Yes. 

Q And you say they are bolted Into the building? 

A I don't know how. They are fastened. 

Q Are they fastened to the building? 

A They are fastened to the building. 

0 You don't know how they are fastened to the hulldlrg? 

A No. 

I 

Q And they are remaining there on that picture? 

A They are shown In this picture. 

Q And as you said before, the top of the brick or 
the coping Is missing? 

A The top of the wall Is missing. 

Q But those vertical line things are not missing? j 

A Don't call them verticals. Call them fasclas. There 

Is only one bracket in place here. This Is the only one 
that la seen. These other ones are empty In plnci*. Tliey may 
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1 be for another purpose. 




THE COURT: In other words, a bracket like this 
one was originally out here? 

THE WITNESS; Yes, that la It,your Honor. 

MR. DUBROWKSI; I think I have nothing further. 

Can you bear with me, your Honor. 

Q Mr. Leavln, I gather that this overhang, the alumlnun 
overhang that Is outside the building was not made to be 
knelt on -- I 
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THE COURT; We have been all through that. 

MR. DURROWSKI; That la all. 

CROSS EXAMINATION 
BY MR. HAUT; 

Q Mr. Leavln, under the custom and practice prevailing 

i 

In New York at the time, world there have been any duty on work 
men such as the plaintiffs In this case or United Porcelain, 
their employer, to make any inspection of the parapet or of 
the coping for structural defects or weaknesses? 
j A No, sir. 

RELTRECT EXAMINATION 
BY MR. AUSUBEL; 

Q Would you have an opinion as to whether workmen 

I 

I 

I such no Mr. Mcf/*an and Mr. Linfante would have a right to 
I rely upon the security of the building and that Includes tije 
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place where they were working at In doing their work? 

A Yes. 


MR. BRILL; Objection. 

THE COURT: Overruled. 

He said that on his direct. 

Mr. AUSUBEL: No other questions. 

CROSS examination 

BY MR. PUREY; 
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Q It would be a foolish workican If he didn't Inspect 
his own work area, wouldn't he? 

I MR. AUSUBEL: This Is now going Into -- 

THE COURT; It Is the same question you just asked, 
j He wouldn't have any reason to Inspect the wall. He 

I 

was only Involved In the brick wall, placing the sign on 
the brick wall. 

Q Your answer then, Mr. Leavln, he would be p-rfectly 
Justified In not Inspecting his own work area? 

A He would not be justified In Inspecting that 
brick wall. 

0 Even If he was going to hang something on It and 
stand on It? 

A You drawing It out. I don't know how to answer 

that. 




Mr. ly^nvln, art* you faml 1 inr with drivr rivets? 
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A In a way. 


Q Do you know what they are? 

A Maybe so. 

0 Can you tell us what they are? 

A I don't know as of this minute. 

Q Are you familiar with the type of aluminum rivet 

used on a masonry wall which Is attached by driving It 


home? 


A Yes, I have seen that done. * 

Q That la all, you have Just seen It? 

A I never made a study of that. That Is not my 

bus 1 ness. 

Q Have you ever been Involved In buildings -- 

A I have seen It many times In structures, but I am 
not a mechanic. 

Q Let me ask you this. If somebody hammers this 
carelessly and doesn't hammv*r It all the way home. Is U 
likely to pull out? 

A I don't know. 

MR. FUKEY; That Is all. 

THE COURT; Ten o'clock tomorrow morning, ladles 
and gentlemen. 

(witness Excused) 

(Adjourned to 10:00 A.m., 2/14/74.) 
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I GULP OIL CORPORATION 
I BEAMAN CORPORATION, et al. 

I 

I New York, Fftbruary 14, 1974 

I 10:20 A.M. 

I (Trial reaumad) 

i (In open court - Jury present) 

THE COURT: Do you want to proceed with your 

plaintiff? 

i 

I Mr. AUSUBEL: Yes, your Honor. 

I Mr. McLean, take the stand, please. 

JAMES V. MC LEAN, resumed. 

DIRECT EXAMINATION CONTINUED 
I BY MR. AUSUBEL: 

Q I have to refresh myself each time whex’e I left 
off so If I cover some areas I previously went over, 1t will 
be okay. 

At any time before this roof caved in, to use your 
language, were you standing on that overhang? 

A No. 

Q Was Mr. Llnfante standing on that overhang? 

A 
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Q You Indicated you had used thae rlvetrs that worr 
I furnished by Beaman In putting In the overhang as well ns 
I those brackets and the triangle parts, do you recall that, 

I 31 r? 

I 

! A Yes. 

i 

j' C Does Exhibit 140 fairly and accurately represent 

! the method by which you put In the rivets on the portion that 

i 

remained up? 

I A Yes, that Is the same. I would say It Is correct, 

j THE COURT; May I see It, please? 

j' MR. AUSUBKL: Yes, your Honor. 

j ^ Was the same procedure followed In putting In the 

' overhang on the portion that eventually came down? 

I 

[ A The same thing. 

li 

Q Was that the way you had put on thene over^lnr.r:l on 
I the 75 prior occasions before thl.s? 

A Yes, sir. 

Q You Indicated yesteruuy that you were kneel Itu' 

Just before the roof caved In, do you recall that? 

1 

j A Yna. 

t 

C Did you adapt that same procedure on the 7^ prior 

}occasions when you put up these overhangs and eventually got 

I 

j to putting In perimeter lighting by kneeling? 

^ A Always the same way. 
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Q On these prior occasions when you employed those 
methods, did you have any difficulty In sustaining your 
weight on the roof and overhang? 

MR. PUREY; Objection. It is leading and suggestive 
THE COURT: You are kind of testifying for the 
witness and the Jury would rather hear him than you. 

Q When you did It on these prior occasions, describe 

It. 

A We did the same procedure on every Job. When we 
completed the overhang, with the exception of the lights, 
we would get -- we would put the lights along the decking, 
then put our board down and put the light out toward 
the edge, then we would kneel down on the coping part here 
and Just lean out with one hand here and lift It up and put 
1t on. I would be on o.ie end of it and Llnfante, or whoever 
was working would be on the other end. 

Q Is this the procedure you adopted before the 
collapse? 

A Yes, the same thing. 

Q I think we had gotten to the point that you indi¬ 
cated you had been removed from the ice machine in sorup kind 
of a badcet, is that correct? 

A Yes, they brought a basket. It is a long basket. 
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about eight foot long, six foot long. 
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0 

1 Q 

i 

Old you feel pain In any part of your body? 


3 

1 

1 ^ 

Oh, yes. I had plenty of pain. 


4 

Q 

In what part of your body did you feel pain? 


5 

A 

This right side. 


6 

0 

1 

Before this accident, had you ever had any trouble 

1 

i 

7 

1 with your right leg? 

i 

i 

1 

8 { 

1 

1 

1 

i A 

Never. 


9 

1 

1 

Did you ever have any trouble working from roofs 

i 

1 

10 

1 

i 

or climbing up ladders before this accident? 

i 

11 1 

1 

' A 

No, air. 

1 

1 

12 

i 

C 

1 

I think you had Indicated you had been working since 

1 

13 

1 

you were 

1 

1 

quite young. 


14 


MR. KUREir: Your Honor, T don't like to keep object- 


15 

1 ng bu t 

this la a most Improper way of proceeding. j 


16 


MR. AUSUBRL; This was brought out last Friday. 


17 

1 


MR. FURRY: Then why waste time repeating 1t? 


18 

1 

TilR COURT: Try to do It another way. 


19 

1 

All counsel like to sum up during the examination 


20 

1 of a witness. The other side will do It, too. ! 

1 


21 

i 

1 Q 

Where were you taken to after the accident? 


22 

A 

1 

The Harlem Hospital. 


23 

1 

1 

1 ^ 

How were you taken to the hospital? 


24 

1 

Tn one of those little, they are supposed to be 


25 
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1 

1 atTibulanccs, I guess. It didn't look like an ambulance but it ! 

1 1 
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Q You were confined to the hospital for the first 
time for about how long, sir? 

A About eighteen days. 

C IXirlng that time, were you confined to bed? 

A Yes. 

THE COURT: The whole time? 

THE WITNESS: They came In and fitted me with 
crutches one day, I don't remember whei^ and then they would 
let you up. They let me walk around later on but not In the 
beginning. I don't know what day that was. 

Q How did you feel while you were In the hospital 
during those eighteen days? 

A Not good. 

Q Tell us what was troubling you. 

A My leg, the cut, that was still new. It Is gone 

now, but at the time it was a nice tear or gash on my left 
leg, and I suppose you would call It shock from the accident. 

c Did they operate on you In the hospital? 

A Yes. 

Q Tell us about that. 

A The first time they took me up to the operating 

room, It was quite a trip because they take you down Into 
the cellar first, then along Into another building and then 
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I 


II 

I! 



■ * up In an elevator Into another building. It la a nice ride. 

I 

3 ! When Me got there, I could hear them Inside saying we don't 

I 

^ j have his blood. 

See, I have an AB negative blood. It 1s quite 
i?are, and they were told about It and they said don't worry, 
we have It. Somebody downstairs, you know, but when I got 




I up there, they had to take me down again, and the following 

9 '' ' 

! day they brought me up and gave me the operation, they had the 

I blood then. That was the second day, I believe, after the 
jj accident. 

Q Do you z^call how long you were 1n the operating 

room? 

A I don't know nothing about that. 

Q You were out under general anesthesia? ' 

A T didn't know anything until T woke up In the bed. 

THK COURT; Back In your own bed? 

THE WITNESS: Tt was a ward. There were about 
beds In that room. That Is how I woke up. 

Q How did you feel fifter the operation? 

91 * 

jj A Not good. Sick. 

22 i 

' c Tell me what was troubling you. j 

23 j 

I A The pain of the operation. The left leg with the 

24 II 

[{gash, and the bruise from Inside. You don't Just get a 

25 [ 

[cut without the hurt go Inside, or the leg. It doesn't go 


15 

16 

17 

18 

19 

20 I 
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away because somebody did something to it. There is Jitlll 
pain there. 


THE COURT: Tell the Jury how much pain. 

THE WITNESS: I don't know how you estimate pain. 


It is very discomforting I would say. It was very uncomfort¬ 
able. If you had a toothache It would bother you and be 
painful, but the Intensity of the pain, I couldn't describe. 

Q Did you wife come to see you at the hospital? 

A Yes. 

Q How often did she come? 

A She came twice a day, In the afternoon and evening. 
Q After the operation, what did they do for you 
In the hospital? 

A They Just examined you everyday. They checked you. 
Dr. Shelton, I believe, he would make his rounds everyday 
with a group of doctors and they would check you to see how 
you were. 

Q Did they do something to that gadion your left 

leg? 

A Yes. The put stitches or something in it, I don't 
know. They did that the first night I was in the hospital. 
They did that In the evening, or nighttime, because we didn't 
get upstairs into the hospital until the night. I was hurt 
about 2 : 30 , then we were brought into the hospital and Just 




p 


/ 


j 

1 

i 

1 1 
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li 

- i: 

laid there for hours. It was very hot and I believe there 


i 

3 

was a doctors' strike, too, at the time up In Harlem, so 't ■ 


4 1 

, 

1 

was crowded with people, patients all over the place, so ifi 

* 

5 i 

1 

the evening sometime, T was up on .some other floor and that 


6 : 

1 

Is when they came In and did something to the leg, atltcheo 


7 j 

It up or something, then In the morning they took me down arm j 


8 

1 i 

1 put me In a ward and then as T said before, they went up for 


9 

! an operation which didn't happen, then they brought rr.^ down 


10 

again and the following day I went up. 


11 

r There was aome reference made to, that you wera 


12 

put In traction. Do you remember that, sir? 


13 1 

A Vaguely. I remember a little thing pulling on Lhf* 


14 

foot, something like that for awhile. 


15 

i THE COURT; Before the operation, la that coriv»ct? 

1 


16 

THE WITNESS: No, I don't think so. Before the 


17 

'operation they had me up In that room. I dor^'t remember what 

1 


18 

1 they did outside of fixing up the gash In the other leg. 


19 

j Q How was your sleep In the hospital? 


20 

' A Very fitful. I don't even remember If they geve 


21 

i me medication over there. 

II 

1 

1 

O'J 

, THE COURT: You don't remember anything? 

V 

23 

1 

1 THE WITNESS: I don't remember that far back tho1r 

! 

21 

coming around giving me anything. T don't remember any 1 


2.5 

i needles. Maybe they gave me a pill or something, 1 don't 

1 



!«■- 
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remember that. 

Q First of all, how did you get home from the hospital' 

A My wife picked me up and drove me home. 

Q Your home Is In New Jersey? 

A Palrlawn, New Jersey. 

Q After you came home, did you feel any pain In any 

part of your body? 

A Yes. I was up and around with crutches and I 
couldn't put the foot down. 

Q Which foot? 

A The right leg. I had to keep the foot on the right 
leg off the ground and use the crutches and I would alt outside 
In a chair. We had a hospital chair, a wheelchair, and I 
also had a hospital bed In my house for that, to keep my 
feet, my foot up In the air. 

Q Then what happened after you came home? 

A I started to feel something wrong with my leg but 

I didn't know what It was, so I mentioned It to my wife out 
let It go maybe two or threa days, then they finally called 

up Shelton and told him that I was complaining about my log 

having a pain In it so he decided to look at It. He told 
her to bring me over. We went over and he looked at It and 
he sent me right upatalra again and he said I had a blood 
clot In ray leg and he told me to get Into bed and not get out 








473 


3 

4 


i; 488 a 

'' rk-lf“l63 McLean“D 1 rect 

I. • ! 

Of it, fitay there without moving and that waa painful. 

Q That was the right leg? 

Yes, In back of the knee. 

How long wore you In the hospital a second time. 


i 


A 

Q 


s 1 r? 


8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
2.5 


A 

Q 


I think about six days. 

Incidentally, did your wife take care of you while 
I you were at home between the two hospitalisations') 

I A Yea. 

How did you get home from the hospital the second 


time? 


A 

0 


Ky wife picked me up again. 

How long were you out of work after this accident 
before you first were able to go back to work? 

MR. DUBROWSKI; Objection. 

THK COURT: How long was he out of work? 

MR. DUBROWSKI; Before he was able to go back to 

work. 

THE COURT; Haven't you stipulated on that? 

MR. DUBROWSKI; No. 

THE COURT: How long before you did go to work? 

^ THE WITNESS: I was home fourteen months, then I 

jwent back .September 5 , I 967 . 

Q During that fourteen-month period of tln.e following 
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the accident, Juat tell us how you were managing. 

A How I managed? 

Q Yea. 

A I didn't work. My wife had a part time job. 

Q How did you manage physically to get around? 

A I was on crutches moat of that time and that la 

how I had to get around. I had to go for a stocking, a 
very heavy stocking which I have on now. It la a surgical 
stocking. It comes up to here (indicating) and I had to get 
a belt, because of the swelling In the leg, and I would 
have to put that on as soon as I get up In the morning; 
otherwise. It would have a tendency to swell before you put 
it on, and I had to wear that. 

Q Did you have pain In your leg during that period 
of time? 

A I have cramps. Every so often I will get a cramp 
Just by pulling my leg up this way to put the stocking on. 

T get It sometimes when I am In bed if I sort of just stretch, 
I have a tendency sometimes to go like that, to stretch my 
legs out, and I will get it In here all the way up to almost 
to the hip. Of course, I am talking about the Inside, and 
that will send me out of bed falling all around the room when 
I get that, and that la painful because you can't seem to 


get rid of It. 
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ii 

Ij ^ You went back to work. Who did you go back to work | 

ll for on Septeinber 5* 1967? 

j 

I A United Porcelain. 

I Q Did they pay your salary during that fourteen month 

period? 

i 

A No. 

Q After you went back to work for United Porcelalji, 

i, 

|| what kind of work did you do for them? 

li 

A It was the same type of work but Instead of a two- | 

! I 

i man time, It was four men. I was with three other men, three | 

I I 

or four men and It was the same type of work I would do up j 

il ' 

on a roof and sort the stuff, separate, hand it to them. { 

I ! 

j In other words, they gave me an easier Job. | 

i I 

' THE COURT: The same money? j 

I THE WITNESS: The pay was the same but they gave nm i 

I I 

] a little break on account of the break. l 

j ! 

I 0 1 am not going to go through year by year or muntli [ 

by month since 1967 to date. Why don't you tell us as of 
this very moment, what problems. If any, you had with reaped 
to your right leg? 

ji 

A It Is all discolored arid It has that swell Ifig 

I i 

i which Is quite visible If I was to take my pants leg up and j 

' I 

j It la very Itchy. The skin, there Is something wrong with j 

j the circulation and I get the cranips. | 
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It Is also a little funny sometime on the hip here. 
I find myself rubbing It once In awhile to get a little 
ting what do you call It, twinge In there. 

Q Have you had thoae problems since this accident to 

date? 

A Yes. 

Q Did you ever have any problems, circulatory 
problems or phlebitis problems In your right leg before this 
accident? 

A Never. 

0 Did you do any work about your house before this 

accident? 

A I did all the work before the accident. 

Q What about since the accident? 

A I slowed up quite a bit. I guess T don't have as 

much work to do on it. I did quite a bit before that. Small 
work, you know. 

MR, AUSUBEL; You may Inquire. 

MR. ADELMAN: No cross, your Honor. 

MR. PUREY; Was the original examination before 
trial In this case signed In this case? 

MR, AUSUBEL: I don't have the original. 

CROSS EXAMINATION 
BY MR. PUREY: 
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.| Q Mr. McLean, when you were In the hospital, aid you 

; have some problem about a cancelled operation? 

i 

I A Yes. «3 I stated before, one day after I wan 

' brought 1n. 

I 

j: Q Did you and your wife tell them you were going to 

I 

I sue the hospital? 

I 

j MR. AUSUBEL: Your Honor, I don't know how this 

j la genr.ane to anything In the case. 

j THE COURT: It has nothing to do with the case, 

j A I didn't say It and I don't believe my wife snld 


jl ^H. FUREY: I would like to I'ead from this. 

|i 

MR. AUSUBEL; I don't see how this has l.he sllghteju. 
I relationship to any Issue In the case. 


THE COURT; T can't quite see It. 

Il 

!i MR. FUREY: Credibility. 

ii THE COURT: I don't see what It has to do with the 

I credibility. 





MR. FUREY: There Is talk here that he has been In 
lot of pain. If he was threatening to sue the hospital -- 
THE COURT: It neems to me It would Inceeane tlie 


amount of pain. 

It la not relevant. Proceed. 

V,' During the time you were In the hospital, Mr. McLean, 
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were you In pain after your operation? ' ■' 

A Yea, I had some pain. 

Q Did you tell the nurses about it when you hod this 

pain? 

A They asked you how you feel and you tell them. 

C What did you tell them? 

A You tell them how you feel. 

Q What did you tell the nurses during this period 

of time from your operation until the time of your discharge? 

A If you have a pain, you tell them you have a pain 
here or there and you tell the doctor, too. 

0 Did you tell the nurses? 

A They don't come around as much as the doctor. The 
doctor Is the one that usually gives you -- he Is the one 

that asks how you feel and he checks your chart. 

Q Didn't you just tell us the nurses ask you how you 

feel? 

A Yes, sometimes. 

Q When the nurses ask you during this period of 
time, what did you tell them? 

A I told them how 1 felt. 

Q Whet did you tell them? 

A I don't remember way back If I said my foot hurt 
or my j hurt. 
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I 

Do you remember whether or not you were In pain I 

I 

during this period? 

A Of course I was. 

C When the nurses asked you about It, did you or did 
you not tell them you were In pain? I 

A Yea, T would tell them my leg. j 

0 «nd you complained of pain In your leg? j 

A Yes. ' 

0 Did you do that everyday until you wore dlschnrgeri 
or only for some period of time? 

A T wouldn't tell them everyday. 

C> Did It pain you everyday? 

A Nothing pains you everyday. 

Q How often did you feel pain In your leg during 

i 

j 

this period of time between your operation and the time you I 
left the hospital? 

A T wouldn’t reniember. Maybe the hospital report would 
show you If I complained about It everyday. 

Q Don't you know whether you compln1n»»d or not? 

A This Is eight years ago. You want mr* to say T was 
holl»*i’'ng everyday. 

Q If you don't remember whether or not you had pain. 


24 

2.5 


Just tell u.s. 

A T did have 1t but I didn't have It everyday. 
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Q Will you tell us whether or not you remember whetjier 
you told the nurses about It when they asked you? 

A I would tell the nurses. I couldn't tell anybody 
else. I would have to speak to a nurse. 

C Do you recall, sir, whether or not you told the 
nurses that you had pain during this period? 

A T told you before, yes. 

Q How often did they tell you during this period? 

A I don't remember that. I would say maybe everyday, 
every other day. I don't remember. 

Q If on July 1 , 1966 , the nurse's notes, "No complaints 
offered." 

Would you say that was accurate, as of July 1 , 

1966 ? 

A T wouldn't know about that row, July let. 

Q How about June 30th? 

They say no complaints? 

Q It says no complaints. Offered no complaints of 

pain. 

A I could say maybe they didn't come over to ask me 
anything that day, then. 

0 Do you remember whether or not you were complaining 
of pain to the nurses during this period? 

A I would have to have pain but T don't know If T am 
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1 

1 
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. . ) 



•) 

I compla In1 rif? exactly to them because there are only a few 


3 

I nurses 

around the hospital In the 28-ward room. 


( 

^ ! 

i 

’ Q 

If you didn't tell the nurses, Just tell us that. 

1 

1 

1 


Did you or did you not tell them? 



8 ! 

A 

You asked me If T had pain and I had pain but 

you 

1 

1 

' 1 

I 

1 want to know If I told the nurses. 

1 


i 

1 

. 1 

1 

Q 

Right. 


1 

9 1 

1 

1 

A 

1 

Would you want to know her name, too? 


1 

10 1 

1 

1 

I Just want to know what you told them. 



>1 1 

i 

T!{E COURT; He said he doesn't remember. 



12 1 

1 

; 0 

July 2, 1966 , no specific complaints offered. 

Is 


1.5 I 

1 

j tha t 1 1 

ri line with your recollection, sir? 



11 1 

! 

A 

T wouldn't remember. 



15 

Q 

July 8, 1966 , no complaints offered. Tn that 

1 n 


18 ' 

' accordance with your recollection, sir? 

! 



17 

A 

This Is for everyday? 



18 

0 

I am talking about the nurse's note of July 8, 



19 

1966 , 

In which It says "No complaint offered." Is that 

a ecu rat 


20 

or not 

accurate? 



21 

i 

! ^ 

1 

Why would I remember July 8th? Ask me about July j 


22 

i 

1 7th. 


i 

! 


2 ;i 

C 

Did you complain on July 7th? 



2-1 

1 

T don't knew. 



25 

1 

i 

1 

1 

THK COURT: Just answer his questions. Don't 

worry 
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about why he aaked the questions. Just answer him. 


Is this accurate that you had no complaints on July 


8 th? 


I can't remember. 


July 14, 1966 . "States he feels all right." 


Do you recall making that statement to any nurse 


around that time? 




Did you feel all right at that time? 


If I said It, I probably did. 


Q Then you weren't In pain at that time? 


If I said that, I wasn't In pain. 


Do you recall whether or not you were In pain at 


any time during this period? 


A You mean while I was In the hospital? 


Q Yes. 


A I would have to have pain. 


Q I didn't ask you whether you of course had to have 


It, did you have It? 


A I remember having pain while I was In the hospital, 


but what dates -- I was In eighteen days 


Q And you had pain for a time after the operation? 


A T don't have a continuous pain. 


Q How about your second admission, were you In pain 
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i 

i when you went back tn for this pihlebttla condition of your 
leg? 

A Yes, I had pain. 

Q Old you tell the nurses about this pain'' 

I A 1 believe they were notified of It. 

Q What? 

jl A I believe they knew about the pain. You want me 

i| 

' to say that I had pain and 1 told the nurse about It? 

i 

r Didn't you tell us Just a few minutes ago that when 

i you were In the hospital, the nurses would customarily come 

il 

i around and say how did you feel? 

I 

: A Yes, they came around sometime and asked you how 

i you felt. 


I 

I 

I 


I 

I 


15 

16 

17 

18 

19 

20 
21 


22 


2.1 


21 


2.5 


I Q On the second admission, the second time you were 

I 

I I 

i in the hospital, around the end of July, when they camo | 

around and said, "How do you feel?" did you say you hncl pair.? 

I j 

! , 

I A I have to ejcplaln that a different way. ' 

Kveryday I had a doctor In the morning come to check 

me with this blood clot. They would take blood, have It 

|i : 

j! analysed, whatever they do with 1 t, come back and give you 

,3 blood thinner or whatever It was for jur condH.lon, so they 

!i 

jl were on top of me, I didn't have to tell them anything. They I 

h 

I 

I' know a blood clot Is painful. 

i 

j w yjr, did you tell us earlier that the nurses would 
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•ti )•♦ 

cuatomarJly come to you and aay, "How do you feel?" 

A Sometimes. 

Q They did it regularly, didn't they, Mr. McLean? 

You had nurses around tht clock, didn't you, three ahtt'Ls of 
nurses? 

A Yea, but you didn't have that many nurses In that 

ward. 

Q On the sometimes, on the second admission wh*n the 
nurses came to you and asked you how did you feel, 
did you tell them about the pain you were suffering? 

A If they asked me I would tell them. I don't know 
that they asked me at that time. You are talking about ray 
second admission? 

Q Yes. 

A This Is a doctor that walks around the hospital, 
this doctor's care I was under. He was the Intern or whatever, 
and he would come in early In the morning and I am talking 
about five or six o'clock. 

Q We will get to the doctors. Tell us yes or no, 
did you tell the nurses you had pain during this admission? 

A Yes, I would say I would ha/e h^1 to but I Just 
don't remember. 

THK COURT: How can he remember what he told the 
nurses In I 968 ? 
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MR. PURKy; He testified to It on direct. 

THE COURT: But how can he remember what he told 
the nurses? 

MR. PUREY: I think the Jury should determ1r;e on 
this man's credibility whether they should accept hi s cor roct i oi| 
of cla 1 m. 


® ji the COURT: Rut you have established that he doesn't j 

Ci i I f 

i remember, why continue? j 

I Q July 28 , 1966 . "Appears comfortable." Ts tint 

j I- 

11 I In accord with your conversation? | 

j I 

the COURT: Get on with something else. He told 

i I 

you.he doesn't remember each day. You could road those dates 
'If you want. i 


15 

16 

17 

18 

19 

20 
21 
22 


MR. FUREY: Respectfully except. 

Q Do you remember the part-time Job you worked at 
after your operation? 

A Fart-11 me Job? 

r Yes. 

A T went to work for United Porcelain If that Is what 
you are referring to. 

0 When did you go to work for United Porcelain? 

A September 5 th. 

0 United Porcelain? 




A Yes. 


I 
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Q Didn't you say when you were asked by Mr. Ausubel, 
how you managed after this operation, you said you took a 
part-time job? 

MR. AUSUBEL: lie said his wife was working at a 
part-time job. 

MR. PUREY; Excuse me. 

Q And you didn't do any work during that period of 

time? 

A No, sir. 

Q What did you do with your time? 

A The same as I am doing right now, I am not working 
and I am around the house and I wash the dishes and take care 
of the house outside and Inside, walking around, letting the 
dog out. 

0 Did you do that during the fourteen months after 
your accident? 

A No. 

Q Didn't you Just say you were doing the same thing? 

A I was sitting around the house. 

Q Did you go out of the house at all? 

A Oh, ye s. 

Q Where did you go? 

A 1 would walk around. 

Q Where to? 
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1 


A Around the house, around the block, outside In the 


|i 

3 !i 

yard, alt around. 

! 

4 1 

Q Did you do any gardening? 

! 

i 

1 

5 

1 

A We don't have a garden. 


1 

6 ! 

1 

1 

Q Did you do any work around the house, fix things 

1 

j 

1 

up? 

1 

1 

8 

A Raking up the lawn or the leaves, or whatever. 

j 

9 

1 

' Q How long did you use crutches after you got out of 

1 

10 1 

1 

1 tne house, Mr. McLean? 

1 

1 

11 

1 A Until 1 was released by Dr. Willner, I don't remember 

j 

12 1 

I 

1 that date. I think Dr. Willner released me. 


13 ; 

( 

• Q You weren't using crutches when you went back to 


14 1 

i 

1 work, were you? 


15 

1 A No. 


16 

C How long before you went back to work did you pot 


IT 1 

1 

aside the crutches? 


18 

' A T said fourteen months T was home. 


19 

0 How long before you went back to work did you put 


20 

aside thr* crutches? 


21 

I A T don't remember, unless you have Dr. Willner':; 1 


22 

1 

report there someplace. 

!( 


2;i 

1 Q Do you remember, air, whether you used the cnitchea ; 

1 


21 

! 

|for two weeks or two mottths or a year or whnt? 


2.*> 

! A J used them more than th t, T believe. 

1 
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Q More than what? 

A You said two weeks. 

THE COURT; Two weeks, two months or a year, pick 


one out of It. 


6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 


21 


22 

23 

24 

25 


THE WITNESS; And If I am wrong, I look like 1 
don't know what I am talking p.bout. Somebody must have a 
record from Dr. Wlllner. 

THE COURT; He Is asking for your recollection. 

A Then I don't remember. 

0 You saw Dr. Burton at the request of your lawyers, 
Is that right? 

I A Yes. 

j Q Before you saw Dr. Burton, when was the last time 

you saw any doctor for treatment for this accident? 

A I don't remember that either. 

1 

Q You say you were released by Dr. Wlllner. Was he 
the last doctor you saw for this accident? 

A I believe so. 

I Q Did he release you before you went back to work? 

A Yea. 

C You haven't seen any other doctors .since? 

A 1 don't recall seeing another doctor for that. 

Q And you don't recall how long before you went back 

to work Dr. Wlllner released you? 



\ 

489 1 

504 a i 

rk-lf-179 McLean-Crosa 'O 


i 

2 1 

P No, 1 wouldn't, but when he relCBEod me, 1 would 


3 

have to call up United Porcelain and tell them that 1 am 


4 

available for work. 


5 

1 

Q Did you go right to work when you called them up'!’ j 


6 ! 

i 

A I think It was maybe a week or 30, becau.^e U wa s 


1 

■ I' 

right after Labor D Qr that I went to work. 


' !i 

C Mr. McLean, with regard to thla gaa ataHon, 


1 

UnUed Porcelain undertook a Job to put on the overhang piuM | 


10 1* 

the porcelain on the walla. 

1 

1 

11 

A Yea. 

1 

12 j 

j C Did you put the porcelain on the walla? 


> 

j A No. 


14 

1 Q Who did? 

1 


15 

1 

1 A I have no idea. 


16 

1 

1 Q Was It done after you started with the overtuang 

1 


I 

IT i 

i 

or before? 


18 1 

I 

j A After. 


19 

|i Q At the time you were putting up the overhang, there 

♦ 

20 

; were bare brick walls all the way around? 


21 

1 A Yes, aa far as I know. 

j| 


22 

(1 

'i t Wh gave you your 1 nutructlons to go out on thla 

1 

23 

particular Job? 

* 

24 

A I would get them from United Porcelain. 


2.5 

Q Who? 
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/ 

A I think the foreman. They had a foreman, at thr 
time, I believe. 

Q Who was the foreman? 

A I think George Oger. Either him or Sol. I don't 

remember whether^he was the foreman at that time or not. 

Maybe It was Sol. 

Q Sol was Sol Casso, the principal In United Porcelain 


A Yes. 

Q And you said you did about 75 of these Jobs? 


A 


A 

Q 


did your 


Yes. 

So It was sometime before you did your first one? 
I don't understand. 

It Is a bad question. 

How long were you a sheet metal worker before you 
first gas station Job like this? 


A 1950. I 

C When did you do your first gas station Job*? 

A About two years previous to that. It would be '6A 


sometime. 


Q And you were hired by Mr. Casso, he Interviewed you 
and put you on United Porcelain? 

A Yes. 

Q Before you went out on the first Job, how did you 


25 


find out what you were supposed to do? 
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A He aent U8 with a crew he already had. 
Q Who was that -- 

A To break us In. 


< r 1 I 
» • 


j Q Who was that crew, who was In that crew? 

' A The foreman's name was Harry but the last name 

I 

j 

I I don't know. Casso would have It. Then he had another 

I 

I fellow from Hew York someplace, 
j Q How many men were In this other crew? 

j A I think they had two. 

I 

j Q And one of these two men was Harry the foreman? 

: A Yea. 


; THE COURl': Two besides you? 

jj THE WITNESS: Yea. I was sent down wltli another 

II fellow, not Llnfante. I was sent down with another follow 
frori the union at the time. 

I 

I 

; THE COURT: Two new fellows went out? 

I 

' THE WITNESS: Two of us were going out to bn brok''n 

In, then we would go out on our own. 

[| THE COURT: How many were In the crew that you 


21 


[ joined? 


22 

i 

THE 

WITNESS: 

Just 

two. 

Us 

two made 

the four. 

23 

1 

THE 

COURT: 

And one 

of 

those 

two was 

a foreman? 

2A 

1 

1 

THE 

WITNESS: 

Yes. 

He 

would 

go with 

new men aone 

25 

1 

1 times. 
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Q Did the crew usually have a foreman? 

A That was the only one he had as a foreman at that 

time. When I went In there, he was a new fellow, he didn't 

I 

i even belong to the union. 

j Q When Harry the foreman showed you how this work 

I 

was to be done, did he tell you to stand on the overhang to 
put the lights In? 

A No. 

Q Did he tell you not to stand on the overhang? 

A They showed us how to do it, to kneel down on that 

and put them In the way I told you before. 

Q Did he tell you to kneel on the overhang to put 

i 

I the 1Ights on? 

A You don’t kneel. You kneel on the back part toward 
the roof where the coping Is. 

Q Did he tell you not to put weight on the overhang 
when you were putting the lights In or did he tell you not 
to? 

A He didn't say anything about that. 

Q When he showed you how to do It, the first time 

you ever saw how these lights were Installed, did you do It 
yourself under directions or did somebody do it In front of 
you? 

A They did It. 
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Q 

When they did It, these fellows that did It, did 


3 

the 

put weight on the overhang? 


4 


A 

They were doing It the same way we did It. 

/ 

5 


Q 

When they demonstrated for you, did they put their 


6 

1 weight 

on the overhang when they were putting the lights on? 


7 


A 

How far out do you want me to say they were on the 


8 

1 overhang? 


9 

1 

( 


THE COURTi It Is not a question of what he wants 


10 

you 

to 

say. It Is a question of what happened. 


11 


Q 

How far out on the overhang were they? 


12 


A 

They were about fifteen Inches out. 


13 


C 

Were their knees on the decking of the overhang? 


14 


A 

They had a board down, a piece of flrrlng, because 


15 

of the 

corrugation decking. 


16 


0 

At that point were their knees on the overhang? 


17 

Is there entire weight being supported by the overhang at 


18 

that 

point? 


19 


A 

No. 


20 


Q 

But you say their knees were about fifteen Inches 


21 

out 

from the wall? 

1 


22 


A 

Yes, that la right, and underneath that Is your 


23 

wall 

or your coping. 


24 


Q 

At fifteen Inches out from the wall, sir, their 


25 

feet 

would be about even with the top of the wall -- 
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MR. HAUT; I will object to this line of questlonin?;. 
The relevance of It has expired. The question Is whnt was the 
procedure followed on this occasion by these men and was It a 
proper procedure. 

I submit this Is the one Issue In this lawsuit, not 
what other people did at other times. 

THE COURT; You are talking about United Porcelain^ 
MR. PUREY: I am asking him about the Instruction 

he got. 

THE COURT: It seems to me It la relevant. 

Q You said when they did this, their knees were flfteei 
Inches out from the end of the wall, Is that right? 

A Not the end of the wall. 

Q How wide was the overhang? 

A You mean out toward the street? 

r How wide was the overhang? 

A That Is 40 Inches. 

Q The entire overhang Is 40 Inches? 

A Right. 

Q And It goes out about 30 Inches from the wall? 

A Approximately that. 

Q When you said halfway out on the overhang, your 
knees are about fifteen Inches from the wall? 


A 


No, fifteen inches from the back part. Prom the 
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2 

1 roof aide. 


3 

Q And this Is the way you were Instructed to do It, 


4 

right? 


5 

A Yes. 


6 

i 

Q Jld Mr. Caaao and United Porcelain own scaffolding? 


7 

MR. HAUT: I object to the question. There Is no 


8 

relevance to this lawsuit. 

i * 


9 

MR. AUSUBEL: I Join In It. 


10 

THE COURT: It la relevant to the clnlm over. 


11 

MR. HAUT: This Is not part of plaintiffs' 


12 

claim. The claim over can only be predicated on liability 


13 

of Gulf and If It Is no part of the plaintiffs' claim 


14 

against Qiilf, I submit It Is no part of the claim over. 


15 

THE COURT; He can answer. 


16 

Q Did United Porcelain own scaffolding? 


17 

A I don't know. We only worked from "A" ladders. 


18 

Q And this was the material that you were Instructed 


19 

to use by United Porcelain, the "A" ladders and the plank? 


20 

A Yea, It was delivered by them to tne Job site. 


21 

22 

23 

24 

25 

Q According to your understanding what United 

j Porcelain wanted you to do, that was the material, the equip¬ 
ment you were supposed to use on the Job, Is that right? 

A That Is right. 

Q -Sir, on this particular Job, the Job In which the 

1 



r 

> 



/ 



511 a 


496 


rlc-lf-186 McLean-Cross .Y)’ 

accident occurred, when you went to the Job, did you set up 
the "A” ladders? 

A Yes, when I went to put the wall brackets on. 

Q Which side did ^ou start on, as you face the gas 
station? 

A On the right side. 

Q How big were these "A” ladders? 

A About eight foot, with an extension of six foot. 

Q Before you got to that, did you put your material 

up on the roof? 

A Yes. 

Q Where did you set up the ladders to do that? 

A Against the wall, cn the roof. 

C In the front, the sides or what? 

A On the front. 

Q To the right or to the left of the gas station as 

you are facing It? 

A Wherever the what do you call It was. Wherever they 
had all their material, by whatever bay. I believe It was 
on the right side. 

Q Did you use two "a” ladders with a plank at that 

t Ime? 

A No. 

0 You Just leaned the ladders up against the wall? 






§ 


j 
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1 ' 


2 

A First you opened It up. You shoot your extension 


3 

up, through the bar over to hold It In place, let It come 

j 


4 1 

j back to that, then push It together, lean It up against the 


1 

5 

! building and you walk up. 


6 

Q You are using It In the same way as If you were 


7 

1 using an extension ladder? 

1 

i 

8 

1 A Just using a regular ladder. 

1 

i 

9 

1 

1 Q You used an extension ladder? 


10 

A Tt was the "A" ladder folded up. 


11 

Q Did you and Mr. Llnfante bring all the materials 


12 

up yourselves? 


13 

A Yes . 

1 


14 

1 

Q Will you tell us how you did It? 


15 

A One goes up on the roof and we had a line with a 


16 

little hook on It. We would drop It down and I would brlnn 

1 


17 

1 

It or he would bring out, whoever was on that particular part 


18 

of the Job, would send up all the pieces of aluminum arid | 


19 

1 

everything that was In there would go up. 


20 

1 

r Did you carry anything up on your shoulder? 


21 1 

2 ? 1 

1 

23 

ft Yes. 

r What did you carry up on your ahoulder'> 

1 

•* 

24 

25 

1 

i A The lights would be carried up. 

0 How much did the lights weigh? 

A I would say about 60, 70 pounds. 

1 
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C Ho*f long were the lights, sir? 

A About eight foot. 

Q You put It on top of your shoulder, then go up this 
way, one hand on the ladder, straight up? 

A Partly up, then tip It, then push It up, then he 
would grab It up there and they would walk up with It then, 
give It a little nore push. 

Q Old you have any difficulty In handling these lights 
on the ladder? 

A Not that way. Not on that ladder. 

Q When you got to the point whei^ you were putting 

the brackets on the walls, you set up your two "A" ladders In 
a different fashion. At that point they would he like the 
actual "A" with a piece going up In the middle? 

A Yea. 

Q Then you have a plank there that would put between 

the ladders? 


A That Is right. 

Q Then you took your electric drill or drills? 

A Yes. 


Q Whose drill was that? 

A United Porcelain's. It la a hammer drill. 

Q What do you mean by a hammer drill? 

A It has fluctuating, like a little thing Inside so 
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you don't 
Aa It Is 
C 
A 

0 




have to push It. It hammers as It Is going on. 
turning. It la popping like that. 

Is It electric or pneumatic? 

Electric. 

Did that have a masonry drill bit on the end of 
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A Quarter Inch Carboloy bit. 

I 

Q Whose drill bit was that? 

( 

A United Porcelain. 

I C Did you check the drill bits before you started 

I to use them? 

A You are always given new ones before you start every 

I 

I Q Old you check It? 

I 

I 

A We could see It as we put It In. 

Q Everything you do, you always check the area out? 

I 

A We look at where we are walking, what we are doing. 

I 

MR. FUREY: hay I see the photographs? 

MH. AUSUBEL: Here. 

MR. FUREY: Do you have any others? 

MR. AUSUBEL: These are the only four In evidence. 

I 

You objected to thereat of them. 

0 Showing you Plaintiffs' Exhibit 14F, would you 
!| take a look at that for a second, air. 
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With regard to the I’lrat piece that was attached 
to the wall, Mr. McLean, do we see In that picture a vertical 
atrip attached to the bricks? 

^ Yes. 

(' What do you call that? 

^ We call that a wall bracket. 

0 Would you put WB next to that so we can Identify 


A Anyone? 

Q Anyone, sir. 


Yes, 


Q These wall brackets were attached by drive rivets. 


Is that right? 

A That Is right. 

Q Would you tell us, air, what a drive rivet Is, sir? 

A It Is a quarter Inch aluminum rivet, approximately 

, one and a half Inches long with a pin, a steel pin or a stain¬ 
less steel pin In the center. When you ^irlll your hole 
to a depth of one and a half Inches, then you put that, just 
tap It In, then you hit the pin and It spreads the back out, 
the front part of the pin. 

0 If you don't hit It all the way In, sir. It wouldn't 
be tight? 

A It la In when you put it In the hole. 
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Q You put It In the hole and you put It In wUh your 
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25 


j finger? 

A No, Me used the cIsm part of the hammer. 

Q To put It In? 

I A To miss the pin. The pin la In the other aide 

! of the rivet. By using the other side of the hammer, you 
hit the face of It and If It wouldn't go In for enough, you 
I take It out and drill a little more. Usually we were pretty 
^ good at getting it In. 

Q If the hole isn't deep enough, you wouldn't be able 
to fasten the rivet tight? 

! A It would be sticking out. 

I 

Q Even If the hole Is deep enough and you didn't hit 
the pin properly. It wouldn't be able to grab as well? 

A You can't help missing It. When that goes through, 
It spreads the back open. 

Q When you or your partner were on a Job, you would 
sometime forget hitting the pin? 

A You can't forget hitting the pin. You would put 
It In and as a result, what we do when we are working on 
this kind of job, is that one Is drilling because It Is 
a big drill and it la heavy, so you drill and your partner 
Is standing there. As sson as you drill It, he puts the 
I rivet in and hits It, one or the other, meaning the men. I 
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might be doing It or he might be doing It. 


502 



Q These wall brackets were not attached to the coping. 
Is that right? 

A They are not attached to the coping. 

Q After you got the wall brackets In, you got a 
triangular bracket that you attached to the wall brackets, 
right? 

A Yes. 

THE COURT: That strip of metal la called o wall 

bracket? 

THE WITNESS: It la directly on the wall and that 
Is the only purpose. It goes straight up. 

THE COURT: Is that what the expert called a fascia? 
MR, PUREY: No, that Is something different, 
q The triangular bracket Is then attached to the wall 
bracket? 

A It la attached to the wall bracket. 

Q How do you fasten the tralngular bracket to the 

wall bracket? 

A Thera la a one Inch space going out that way. 

That Is not a flat bracket, that wall bracket. Tt is an Inch 
wide by about three or four inches. 

Q When you put the triangular bracket on, you don't 


25 


drill any new holes, la that right? 
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Q You drill any holes for the triangular bracket? 

A We drill neM holes right through that wall bracket. 

Q You don't drill any new masonry holes at this point? 

A No masonry holes. 

Q You drill a hole in the wall bracket and the weight 
of the bracket Is supported by the wall bracket? 

A That la true. 

THE COURT; The wall bracket attaches to the masonry 
and the triangular bracket attaches to the wall bracket? 

THE WITNESS: Yes. 

I don't know that you can see It on the picture -- 

Q Let me show you Plaintiffs' Exhibit 14d and perhaps 
you could mark a triangular bracket with a "TB". 

A Yes. It Is hard to write In the little area where 


It is. 

0 Draw an arrow to it with the letters "TB". 

THE COURT: Is It possible to get these pictures 

blown up? 


MR. AUSUBEL: I will make an effort to have a negatl 
I made of the positive and then have it blown up. 

Q And this triangular bracket that Is In place then, 

I Mr. McLean, that goes up In front of the coping. Isn't that 


V 




25 


right? 
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A Yea. 

Q It Is not attached to bear any weight on the coping. 
It is attached to the wall bracket? 

A If we hit a spot like that, we can put a r1v'»i 
right In there. 

Q You didn't do It In this case, did you? 

A Yes. 

! 

I THE COURT: I don't think that waa clear. Rivet 

I 

j right In where? 

THE WITNESS: Right In the coping. If It has a 
coping there and the angle bracket comes up. It has to go 
a little past the top of It because everything Is going to 
run off that Into the roof, so It has to be up higher than 
the coping, and then you can put one rivet there and other 
rivets are In the wall bracket, but we ut 1 ll 7 e that, too, at 
times. 

THE COURT: You utilise the coping? 

THE WITNESS; Yes. 

0 Didn't you tell us a few minutes ago that all the 
•Igitfrom the triangular brackets was borne by the wail bracket? 

A That Is what you asked me and T said yes. 

Q Is It true? 

A If you put a rivet In there, you have that working 
Mlth the wall bracket. 
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When you told me a mtnute ago that all of Ihn 
weight was borne by the wall bracket, la that truf' or Is 
It Incorrect? 

A We do put It In once In awhile. 

MR. FUREY; May we have a direction to the witness 
I to answer the question? 

I THE COURT; The question he wants to know. Is it 

true all the weight Is borne by the wall bracket? If other 
j weight Is borne by something other than the wall bracket, 
j then It Is not true. 

j A I have to say then It Is not true. 

I 

0 Do you remember appearing for an examination before 
trial In June of 1970 -- do you think your recollection 

I 

I was better In 1970 than It Is now? 

A I remember going -- 

Q Do you think your recollection of these events Is 
better now or In 1970? 

A I wouldn't know. 

Q In any event, you remember coming down for an 
j| examl nation before trial at your lawyer's office, and Mr. 

Ausubel was there? 

I' 

Yea. 

I 

Q And you discussed the case with Mr. Ausubel, 3 
I Imagine, before you testified? 
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/' Ye3. 

Q And he went over the facta of the accident with 

you? 

A Yea. 

Q And the kind of work you were doing at the tln.e? 

A That 13 right. 

Q Then you took an oath and you swore to telJ the 

truth the same way aa you awore to tell the truth horf‘-> 

A That Is corirect. 

Q Do you recall being asked these questions, giving 

these answers? At page 23» line seventeen. 

"Q Was any part of the overhang attaoh^il to 

the coping? 

"A I don't remember now if any part was 
attached to it." 

Did you give that answer to that questio:.? 

A 1 don't remember now. 

THE COURT: Do you remember giving that answer? 

THE WITNESS: T don't remember giving that answer. 
MR. AUSUBEL: I will stipulate that the transcript 

ao reads. 

Q la that true, air, In 1970 you didn't recall any 
attachment to the coping? 

A I .iunt don't remember. I saw these pictui^s and I 
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' can aay what I see now that the coping would have to havr* a 
rivet In It. 

NR. HAUT: May I request In fairness to the witness, 
I counsel continue with the next question and answer which 
' will elucidate the entire problem. 

I THS COURT: That Is up to counsel. 

i( 

i MR. HAUT: It Is unfair to take one question out 

i 

' of context. 

NR. FUREY: I think it la unfair to Interrupt my 
cross examination with an absurd statement like this. 

Q Page 23, line 21. Did you give this answer, Mr. 

1 McLean? 

1 , 

"r Was It attached simply to the face ol’ the 

bulldl npi? 

"A I think It was on the face of the building, 

but once In awhile there may be a rivet there that you might 
I put In on some jobs. I don't know whether I did It on tl:a t 
one, too, or not.” 

Did you give that answer? 

A T probably did. 

Q Tn 1970 , did you think it was Just on the face of 
j the bulIdlng? 

! MR. AUSUREL: Just a minute. He purports to 

characterise the last answer and the answer speaks for Itsielf. 


25 
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r don't think It Is an appropriate paraphrase or characterira- 

tlon. 

THE COUPT; He can characterire the answer and the 

witness can accept or reject It. 

MR, FUREY: May I have the question read back? 

(Record read) 

A T don't remember now. 

Q In any event, sir, the way that this Job was 
laid out for you Initially, the Instructions that you r.ot, 
you were always advised that the triangular brackets should 
have their weight borne by the wall brackets. Is that right? 

A We put them up that way. I don't know what you 
mean by we were advised that they would hold the support by 
someone. 

Q You put them up that way because that Is what United 
Porcelain wanted you to do? 

A That Is right. 

MR. HAUT: Objection. He Is testifying for the 

w 1 tness. 

MR. FUREY: This Is cross examination. 

MR. HAUT; That la not a question. 

THE COURT; The witness can say no to that and the 


Jury In instructed, as I think I probably said, I can't 
remember what I said In other oases, but a question Is t>ot 
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evidence. Whatever the question may be, 11 la not evidence 
If the witr.ess a aye no to It. If the witness saya yes, 
then the question and the answer become evidence. If T 
ask you were you In Philadelphia on such and auch a day and 
the witness say I don't remember, there Is no Implication 
that he waa In Philadelphia on that day. If he says yes, It 
Is established. If he says no, forget It. 

w In any event, air, the aluminum which was on 
this overhang did go over the coping, la that right? 

A The decking part you mean? 

Q Yes. 

A Yes, it would go over the coping. 

0 Jf the triangular brackets pulled away from the 
wall brackets, they might very well drag that coping with 
them, would they not? 

A -I don't know. I don't know what you mean there. 

Q Mr. McLean, when you put the wall biTicketa up, you 
were working Just against the wall by the coping? 

A Yes, right near the roof. 

Q When you were putting in the ♦•op rivet on thoae 

wall brackets which we see In those pictures, how far waa 
your head from the coping? 

A I would say about that much (indicating). 

r Your head was Just opposite the coping? 
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A It would have to be. 

Q As you worked your way along that building then, 
at sometime or another, your head was one foot or two feet 
away from the coping, right? 

A Yea. 

0 Did you at times lean against this coping as you 
steadied yourself on this ladder? 

A liCan against the coping? 

Q Yes. 

A I don't remember. 

Q In any event, as you worked your way along this 
building with your head two or three feet away from the 
coping, did you notice anything wrong with the coping? 

A I didn't look to see If there was anything wx*or.g 

with it. 

Q You were going to put this aluminum over the Lop 
of It, weren't you? 

A Yes. 

Q If there was anything wrong with It, you would have 
noticed It, wouldn't you have? 

• A Not necessarily. I am not looking underneath the 
coping. 

j Q The very coping that gave way, before It gave way, 


you put aluminum over the top of It? 
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A Yea. 

Q Did that require you to touch the coping? 

A No. You don't touch the coping when you bring 

that over. That goes Into a fascia« It conies along your 
top bracket, then It comes over here and you have a piece of 
this down. 

t 

I Q Do you know at this time whether or not you put 

;! anything Into the coping as you worked elong there, wheth*»r 
or not you drilled Into the coping? 

A I saw the pictures, T will tell you, and according 
to that, I probably put a rivet In those brackets up there. 

Q But you don't know one way or the other? 

A If they are down -- 

Q Let me ask you this. 

I 

i 

If you were putting a rivet Into the coping, you 
wouldn't put it In If the coping was loose? 

A Not If It was loose. 

Q In using tlils drill, this hammer drill, if the 
coping was loose, you would have seen It? 

A It doesn't go that way. It goes this way. It Is 
a very light tap hammer. 

I 

i Q 

I 

I A 


25 


Q 


If It goes this way -- 

You can make It as light as you want. 

You would see that the coping was loose? 
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*■ 1 

A If It la loose, yea. I am not an engineer to tell 
you It would move under those conditions. 

Q As you worked along this coping, whether you did 
or did not put rivets In It, you didn't see any loose coping? 

A You can't tell by looking at It. This may be loose 
and I am looking at It. If I went like this, maybe It 
would fall off. 

Q If It was loose end you put your hand on It, you 
would know It? 

A You don't take a twelve Inch by three Inch by four 
foot thing, a hunkef concrete, touch It and just push It. 

Q And If It Is loose. It wouldn't rock under your 

h a nd ? 

A I don't know If It would rock. If It was set In 
cement -• 

Q In any event, you worked your way along there puttin 
the wall bracket up? 

A Yea. 

Q Then you came along with the triangular brackets 
and did the same thing? 

A Yes. 

Q Was anybody working with you’ 

A No, we work together, that Is all. 

Q When you were putting on the corrugating cover on, 
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j Mas aomftboUy up on the roof Morklng to put that on? 

A We were both of us doing it. 

Q And th's had to be fitted on top of the coping? 

j A You Just bend It c'own. 

I Q You bend It down over the coping? 

I A Yea. 

I Q Ar.d all of this time you didn't see anything wx^ng 

I 

! with the coping? 

I 

A No. 

Q Will you agree, Mr. McLean, It would be foolish for 
you and Mr. Llnfante to put your weight on the overhang? 

A You mean onto the edge? I would say It would be * 
fooll 3 h. 

Q How about In the middle? 

A In the middle — I suppose It would hold you, but 
we would go only part way out, then lean the rest of the wry. 

Q Did you go part way out and put your weight In the 
middle of the overhang? 

A You keep explaining the overhang, but the overhang 

goes from the roof all the way out. It Is also over the 
coning, which la when you go underneath It, you have the 
wall, so the part you are talking about Is only 30 Inches 
out from the wall. 

I Q You agree It would be foolish to put your weight 
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A On the outside part. 

0 Can you tell me whether or not you think It would 
be foolish to put your weight In the middle of the overhang? 
A I would say half foolish. 

Q That would be half foolish? 


A Tf you want an opinion from me, I don't know the 
strength of a rivet or ten rivets or the wall bracket. 

That would have to be an engineer. We have done jobs like 
this every week. We have done 75 Jobs done the same way, 

. you kneel down the same way, put the lights out the same 
way. The only difference Is, this one had something wrong, 

' something went down. 

Q Tt sure did. 

A We wound up In the hospital and you are asking me 
all these questions and I am trying to answer to tho beet of 
my ability. 


0 Didn't you tell us previously when you were taught 
this job, when you were taught this procedure, that Harry 
the foreman told you not to put any weight on the overhang, 
didn't he tell you that? 

A 


didn't he? 


T don't know how you asked that question just row. 
THE COURT: Did Harry the foreman tell yo«i that or 











A. 
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show on that photograph? 

A JJo the lights show here? 

Q Yes. 


Yea. 


C Would you put a "L" on that picture and draw an 
arrow to one of the lights. 


This light goes at right angles to the wall, Is tliat 


right? 


Right angles? 

Q Yes. Is It a fluorescent tube that points toward 
the wall as opposed to running parallel to It? 

A It Is parallel. It injns along the face of the 
building. 

I 

C Is the light visible here or Is It hidden by the 
alurnl num? 

A The light Itself? 

Q The tube. 

A The tube Is Inside. 

Q So you can’t see It there? 

A No, you can't see It. 

Q Sir, you have a face piece of aluminum at the very 

end of the overhang. Is that right? 

A That Is right. That Is the fascia. 

Q If) order tc put the light In, you have to go over 



532 a 


517 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
21 


21 


25 


I rk-lf-J?07 Me Lean-Cross 
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the top of the overhang and under the fascia to hook the 
light In? 

A No. I don't understand that. 

Q Let me ask you^ sir* at the time you were going 

to Install these lights, showing you Defendants' Exhibit A4, 

I I 

I Defendant's Exhibit A4, sir, looks up under the overhang. Is 
that right? 

1 

1 

j A That Is right. 

Q Is there an area there showing the corrugated 
aluminum decking on the overheng? 

I 

A Yes. I 

• I 

j 0 ifl/ould you maric that, sir, mark the oorrvjgated aluminum 

i 

l! decking "CAD". 

Was that in place at the time you were Installing 
the lights when your accident happened? 

A Yes. ' 

0 In order to reach the area whore the lights were, 
you had to put the lights In from the outside of the end of 
the overhang, la that right? 

A Tf this Is the end, we Just lean out and like 

that. 

I 

Q You have to lean out and go up under the fa&cla? 

A Your arm leans out. You pull It up In th<* slot and 

i 

drop It down Into the bottom slot. 
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You are working from the outside edge of the over¬ 


hang 1n underneath? 

A Yea. 

Q Sir, are you telling ua that you and Linfante were 

up on the coping when you Installed these lights? 

A Approximately on the coping. 

-V. 

Q And the overhang was 30 Inches out from tne wall? 

A Yes. 

0 Sir, do you recall giving these answers to these 

questions at the examination before trial at page seventeen, 
line 23 . 

"Q When you got up on the roof to Install the 
lighting fixture, how did you perform that act, what did you 
do? 

"A We put the lights In the position thoy are 
going to go onto the overhang. We laid them out there." 

Did you give that answer to that question? 

A Yes. 

Q "Q You laid them out along the length of the 

roof? 

"A Yes, on the Inside point. Th»»t» we would 
take them from there and go out. That was it. You Just 
took the first one and we kneeled down here on a piece of 
wood that we always put down before we did this job. We 
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always kneel on a piece of wood because you have a corruRatecl 
decking as a roof." 

Did you give that answer? 

A Yes. 

Q "Q Corrugated decking? 

"A It Is an aluminum roof that sticks Into your 
fascia. There Is a fascia opening about that wide where this 
corrugation slips Into aluminum of like -- 

"Q What are you calling a fascia now? Are you 

calling part of the roof Itself a fascia? 

"A That is the fascia that I told you about 
before that takes the two bolts. That Is the one that is 
going to receive the light fixture." 

Old you give those answers? 

A Yes. 

W When you bolted this fascia onto the end of the 
overhang, how did you reach that area, did you do It by 
ladder? 

A Wha t a rea ? 

Q When you bolted the fascia onto lh»' end of the 
overhang, did you do It by climbing a ladder or by working 
at the top? 

A I forget now. That la the one that gets bolted to 
the bracket. That could be done two ways. 
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0 You could do It. by ladder or you could climb out on 
the overtiang? 

^ You could. You could aldo reach out on your bracket 
there and Juat lean there and drill. We have n big clamp, 
a "C" clamp that fits over the two. You put that down. 

0 When you say It can be done one or two ways, the 
other way would be to go up the ladder? 

A Yes. That means you have to get down off the roof 
and set up there and be In the fellow's way. 

Q And that Is more trouble? 

A It would be more trouble. 

r And you could put the lights up the aan.e way? 

A Which way? 

Q By using a ladder, except It Is more trouble'^ 

A That would be more dangerous. 

Q It wouldn't be dangerous to go up there on the 
ladder and put the bolts In, but It would be dangerous to 
go up there with the light? 

A If you compare a* bolt with a light -- 

Q Didn't you carry the lights up the ladder? 

A Not that way. The ladder Is opened In that 



25 


shape. If we had to put them up the way you s^and we 
would have to put two of them up and put the plank across 
because two of us would have to work with It. On a twelve 
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2 ! 

Inch plank, they have a thing up there arid you would try to 

3 

lift It Into It. You couldn't do It, you would be floating. 

4 

Q 

You might have an accident? 

5 

A 

Yes. 

6 

Q 

Page eighteen, line 22. 

7 


"Q You knelt not on the roof itself, but on 

8 

the overhang where the fascia was, la that what you mean? 

9 

1 

1 

"A Yes." 

10 


Did you give that answer? 

11 

A 

Yes. 

12 

Q 

Is that true, did you kneel on the overhang? 

13 

A 

Yes. I can explain that overhang. You keep saying 

14 

1 

.the overhang. Tt la that part that Is even back of the 

15 

1 roof. Tt 

1 

Is one continuous piece. That decking Is part of 

16 

that overhang and I would like to explain that. 

1 

17 

Q 

You have been In the construction business a long 

18 

time. Is 

that right? 

19 

A 

Pa rdon? 

20 

Q 

You have been In the conatnictlon arid alteration 

21 

busineas 

a long time? 

22 

1 ^ 

Not a long, long time. 

23 

Q 

You know what an overhang la, don't you? 

24 

A 

I know what an overhat>g Is. 

25 

Q 

1 

An overhang Is something that sticks out from the 
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wall? 

A Yes. 

Q And you were kneeling on that overhang where It stuck 

out from the wall? 

A Part of It. 

Q In the middle of It? 

A I wouldn't say It was In the middle of It. 

MR. PUREY: Nothing further. 

THE COURT: We will take a brief recess. 

(Recess) 

(In open court - Jury present) 

CROS.S EXAMINATION 
BY MR. BRILL: 


Q Mr. McLean, would you be good enough to tell us 
your height and weight? 

A Now? 

Q let's bring It back to 1966, th* date of this 

accident. 

A My height I believe la 6'1”. The weight at the 
time I think was 212, I believe. 

Q 1 don't know whether this was cleared up or not, 
but when you and Mr. Llnfante were putting this overhang on, 
had It reached the point where the overhang was covered? 

A At the time we put the lights up? 
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0 At th^ time you were putting the lights up when 
this accMent occurred, waa the top of the overhang shielded 
and covered? 

A Yes. 

Q So It waa perfectly flat? 

A Corrugated. 

Q It waa corrugated, but It waa aolld? 

A Yea, It la a decking, roof, whatever you want to 

call It. We call it a decking. 

C Until you put that decking, that corrugated deckljig 
on, It would have been a place where you could have stepped 
down Into It? 

A That la true. 

Q If you look at this photograph marked Plaintiffs' 

lU In evidence, would you tell us whether the overhar.g which 
la shown on this photograph after the accident, Indicates 
whether the decking la on the, the corrugated decking la 
on as a cover or hasn't been placed there yet? 

A What was your question again? 

Q Does that photograph Indicate whether the decking 
hay already been put In place on the top of the overhang? 

A Yes. You can ae« It on this side. 

MR. BRILL: T don't \.hlnk I have any further 

ouestlona. 
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THE COURT; Anything else, gentlemen? 

MR, DUBROWSKT; Yes, your Honor. 

CR0S5 EXAMINATION ^ " 

BY MR. DUBROWSKI: 

Q Mr. McLean, the second time when you left the 
hospital In September, I believe It was, 1967 -- is that so? 
A I can't remember the date. 


MR, AU-SUBEL: I think Mr. Oubrowskl's date 
wrong. July 27th to August 3**d* 


3 were 


0 So you left the hospital August 3 , 1966, Is that 


right, sir? 


A Yes, 

Q And you hadn't gone back to Harlem Hospital since 
that time, had you? 

A I went back under Dr. Shelton's care as an out¬ 
patient . 

0 When? 

A I went a few visits there, then I went to Columbia 
Presbyterian. 

W And you don't have any records concerning Columbia 
Presbyterian or here? 

A I don't have them. 1 don't know If my wife has 
any rotes on them. 

1 Ts Dr. Shelton still around? 
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A He la still up there. 

C Is Dr. Winner still around? 

A Yea. 

j Q Let's get back to June 1966 . 

I You say you started this Job on June ?Uth, sir? 

A Yes. 

I 

I Q And on June 28th you were putting the llghtiTup, 

I right, air? 

I 

A Yes. 

Q Kverythlng had been done up to that point? 

A That Is light. 

Q What time did you start work that day or that time? 

I 

I THE COURT: Which time? 

I 

I MR. DUBROWSKT: June, 1966. 

8./ on June 24th. 

A Say about seven, something like that. 

( What time did you end the day? 

A About 3130 . 

Q 80 that on June 28 th, you also had the same hours? 

A That Is ti\ie. 

,1 

l| 

, 0 80 this was pretty close to quitting time when this 

i 

I happer^ed? 


A T would say so. 

9 How long dM It take you to put all this stuff from 
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down there to up on the roof? 

A It all depends on the sire of the station. 

You may get more material. 

Q You remember what the station was like? 

A Yes. I have to think. I didn't know I was going 
to be asked the question to estimate back the time. T 
would say maybe an hour and a half, two hours. 

Q When you put It up, like the stuff you were 
sliding up the ladder, you slid It up over the coping? 

A The ladder extends up over the coping. 

Q It goes up over the copli > 

A We try to go over the top of It like that (Indicating). 

Q How about the 60, 70 pound lights? You nay you 

took them halfway up the ladder on your arm and you tipped 
them up and pushed them and the guy on top pulled them up? 

A Yea. 

Q When you tipped them, did you tip them onto the | 

ladder or the coping? 

A Onto the ladder. The round rungs on the ladder. 

It Is a porcelain finish and we just get up th'* ladder so 
far, then lean It over, then push up and the fellow on the 
top would grab it, tnen you push It up the rest of the way. 

Q Ard there Is no problem with that? 

A No. 
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1 

2 

0 

Ey the way, you and Mr. Llnfante wen* the ohea 


3 

putting 

thla tnlng jp, right? 


4 

1 A 

1 ^ 

Yea, 


5 

1 ^ 

! 

1 

There was nobody else there from United loroelaln? 


6 

i A 

No. 


i 


Was there anybody there from Beaman Corporation? 

1 

8 

> A 

No. 


9 

0 

So you two were the only two wox*kers there? 


10 

A 

That Is right. 


11 

Q 

That Is for the whole Job? 


12 

A 

That Is correct. 


13 

Q 

Do you know what day of the week June ?3th waa? 


14 

A 

No, I don't. 


15 

Q 

Let me refresh your recollection on that. 


16 

• 

I show you a calendar for the year encompassing 


17 

1966, air. ! 


18 

A 

According to this, it Is a Tuesday. 


19 

Q 

June 24th was a Friday, right, sir? 


20 

A 

Yes. 


21 

Q 

How many brackets, wall brackets did you put In 


22 

from the 

beginning to the end? 

' ^ 

23 

A 

I don't know. Whatever cane on the Job we put on. 

•• 

24 

I don't 

know how maiiy there are. 


25 


Mfl. DUBHOWSKI: Do you have the architect's plan? 
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MK. AUSUBEL: I have the plan In evidence. 

Q From Oefendanta* Exhibit B In evidence on the 
third page, could you tell from this, sir, how many brackets, 
wall brackets you had to put up? 

A This Is the same Job? It Is hard to read this. 

THE COURT; Isn’t this fact known? 

THE WITNESS: I don't understand this one. 

MR. DUBROWSKI: It has never come up. 

THE WITNESS: This is a two-sided thing and we 
were on one straight piece on Eighth Avenue. There l.s no 
lighting on the side or anything. 

THE COURT: The picture seems to show a two-sided 

thing. 

THE WITNESS: We were . n a one-sided t‘*.lng with an 
offset over the office, I believe. It came out* then It went 
down to ll6th Street on Eighth Avenue. 

MR. AUSUBEL: Your Honor, n.y recollection was that 
they modified the original program. 

THE COURT; I thought that picture looked to me 
like a two-sided -• 

THE WITNESS: This shows two sides. 

THE COURT: I see, this Isn't the two sides, It Is 
Juot the wall. It comes In and rigs and rags. 

The testimony was that the job varied at one point. 
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^ me ask you thls^ sir* Would you say you put 

approximately 30 In? 

A Every 40 Inches or so there would go on one of these 
wall brackets. 

Q Is It more than 30 or leas than 30 or can you give 
me any approximation? 

A You would have to figure out how many feet. 

Q You were there* maybe you could help us. 

THE COURT: The chart must show hor many feet there 


NiR. OUBROWSKI• As I said yesterday* your Honor* 
the print is too fine for me to read even with the glasaes 


' Q There were a number of them? 

A Yes* quite a few. Every 40 Inches or so. 

Q How many rivets did you have to put In Inn wall 
for each bracket* wall bracket? 

A I think there Is ten In It. 

I THE COURT: Ten rivets? 

THE WITNESS: Ten rivets In the wall bracket. 
iThey are spaced about four Inches apart* I think. 

i 

I Q So you had to drill a hole for each one of these? 

A Into the wall. 

0 And put the rivet In? 


T 
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Yea. 


And do It for this considerable number? 
Yes. 


Q Do you recall when you finished that, whether It 
was Friday, Monday or Tuesday? 

A I don't recall that. 

Q Then you had to go through all the other steps to 
get everything done to put the lights In? 

A That is correct. 

0 And that was all done in two and a half days, or 
almost three, you were getting close to quitting time on Tuesda^ 
when you finished that? 

A Yes. It was about 2:30 in the afternoon. 

Q And you quit at 3 00? 

A Yes. 

Q Sir, you said i was not dangerous to put a bracket, 
the bolt in on a roof to hold the aluminum in place, right? 

I am sorry, you said it was dangerous to put the aluminum 
In place -- you said It was dangerous to fasten the bolt In 
from the roof and you did it from a ladder. 

A I said you could do it from both ways, cither from 
a ladder or -*• from the fascia are you talking about? 

Q Aluminum. ' 

A livery thing la aluminum on the job. 
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Q The overhang. The last thing you put !n before 
you put the lights on, you bolt on? 

A That Is not the last thing. The decking Is the 
last before the lights. 

! Q The decking. Is that bolted In? 

A No, It Is riveted. 

I Q Didn't you say to Mr. Purey that It was more 

I 

dangerous to put this In from the roof? 

THE COURT: He said It was more dangerous to put 

I 

the lights In from the roof. 

MR. AUSUBEL; More dangerous to put It In with a 

I ladder. 

THE COURT: That Is right. 

0 Sir, do you recall working In the area where the 
accident occurred, who used this drill to drill a hole? 

THE COURT: Which hole are you talking about? 

0 The hole for the wall bracket. 

A I don't recall. 

Q One of you did It? 

A Yes. One drilled, one put the rivets. We alternated 
Q You hit It with a hammer? 

A Yea. 

Q When you hit It with a hammer, you had to hit It 
with enough force to make the Inside expand and hold 1 tv 


t 
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A Thf; pin will go level with the head of the rivet. 

Q Mr. McLean, this overhang, how far did 1t extend 

out from the edge of the roof to the edge of the overhang? 

A From the edge of the roof? 

Q Right. 

A That Is about 30 Inches. 

Q And you had to extend yourself out this 30 inches, 
you and Mr. Llnfante, to put In these lights on the end of this 
thing and fit them Into a place, right? 

A Right. 

I Q And these lights weighed, you say, 60 to 70 pounds? 

i 

A Yes. 

Q And the two of you had to extend yourself out and 
go In, Is that right? 

A One arm goes out and your head Is over. 

Q Your testimony Is that you were kneeling on the 
coping, on top of the coping, la that correct? 

A Yes, approximately on the end of the coping. It 
Is In that ax*ea. 

Q Let's get It straight now, sir. Were you kneeling 
on top of the coping or the -- 

A You have to understand one thing. You can't see tie 
coping. The coping 1s underneath the decking, so we would go 
out approximately to that point, put our wood down and kneel 
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on It, as far back as we could for our own ^ood. 

Q You say the overhang hangs 30 Inches out from the 

roof? 

^ That I 3 right. 

Q How many Inches does It cover the coping? 

^ Maybe about twelve, thirteen, fourteen Inchen. 

Q I will take fourteen, all right. 

You have fourteen plus 30 Is 44 Inches altogether? 

A It Is not 44 Inches. It Is about 40 Inches T said. 

Q The whole decking is 40 Inches? 

A Yes. 

Q The decking extends out from the roof 30 Indies 

to the end? 

A That Is right. 

Q You had a piece of wood down known aa flrrlng'^ 

A Yea. 

Q And firring Is about two Inches by three-quarters, 
a half Inch? 

A It could be two and a half Inches. Pirring Is two 
or thr'»e Inches wide. 

Q It Is Just a small piece of wood? 

A Yes. 

Q And yourtoiees fit on that if you are kneeling down? 
A That la right. 


V 
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Q When you were kneeling on the firring on tof) of 
the decking, where were you on this overhang, were you In 
the middle of It, were you within that twelve Inches or ten 
Inches on the roof or were you further than the middle? 

A We were toward, by the coping part. 

Q Where were you say from the point where 1t starts 
on^the coping, whex^ was that flrrlng and xtere were yoor 
knees? 

A From the end, we would say It was about fourteen, 

’Ifteen Inches. It all depends -- you would kneel down -- 
the same as we did every Job we would do the same thing, 
same procedure. 

Q People do Jobs sometimes, sir, a little differently 
aid that Is what we want to know. 

A You couldn't do It differently. 

Q Then you were a quarter of the way out on the 
overhang when you knelt on the wood to extend your arms out 
with this 60 pound weight and put It In. 

A I have to ask yoyi Just exactly what you mean on that 
overhang because you said the overhang and before you said 
on th edge of the coping. 

If you want me to answer a quarter from this -- 

Q What do you mean by the overhang? 

A The overtiang Is the whole thing going In towani the 
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roof, that la the whole part of the overhang. You can't cut 
It off and aay It doesn't belong there. 

Q I am not asking that, air. 

The top of the overhang la called the deck? 

A Yea. 

Q So the whole deck extends over the coping and goen 

j out? 

I 

! A Yes. 

Q And that la the thing you put the piece of flrrlng 
on to kneel on? 

A That Is right. 

Q That Is all I want to find out. 

Where was this atrip of flrrlng, was It over the 
area of the coping or was It out a little bit or where? 


16 


17 

18 

19 

20 
21 
22 

23 

24 

25 


A It was Just about with the coping, near the edge of 
the coping. That area someplace In there. 

(' Tf you take the whole deck and put the pl^ce . f 
flrrlng where It was, would that be a quarter of the way 
out of the whole thing? 

A It wouldn't be a quarter. 

I Q Would 1t be leas? 

j A No. If It was fourteen Inches for that and four 

j 1 Imea fourteen would give you more. It Is only a 40 Inch 

i| 

I piece. 
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Q So It was only about three-elKhtho -- I will take 
o ne-third. 

MR. AUSUBEL: He wants to get fractions after we hav« 
gotten specific measurements. 

I 

Q Sir, do you remember on your examination before 
trial on page 42, line 25 : 

"Q Kir. KicLean, would you describe to me where 

you were In relation to the overhang In the roof Just before 
you fell? 

"A About halfway out on It on a piece of wood." 

Do you remember that, sir? 

A T don't remember It. 

Q 1)0 you remember being asked by Mr. Purey, he Juut 
finished asking a question on page eighteen, line 22. 

"0 You knelt not on the roof Itself hut on 

the overhang where the fascia was. Is that what you mean?" 

KiR. AUSUBEL; Your Honor, I am raising an objection 
upon the ground this Is Improper cross examination on his 
part. This was all gone Into by Mr. Purey. 

THE COURT: He can have his fling at It, too. 

Q "You knelt not on the roof Itself, but on the 
overhang where the fascia was. Is that what you mean? 

■’A Yes." 


Do you remember that, In 1970 
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what you testified to? 

A I assume It was. To the best of my ability -- you 
ask me something, I say about fourteen Inches, about sixteen. 
We never took a ruler and said put the wood out so far or 
that. We never did any measurement like that. We measured 
with rulers for the Job. 


Q About how long were you out there on this overhang 
or idieiever before this accident occurred? 

A When we put the wood down and kneeled on It -- 

Q How long in time -- 

THK COURT: He la trying to tell you. He Is 
trying to estimate the time. He didn't have a stop watch. 

A After we put the wood down, we kneeled on 1t and 
we pushed the light out In front of us Into a position where 
we could pick It up and lift It over the edge and bring It 


In. Kneeling here and that, a minute. 

•« 

Q Did you pick this light up before the accident 


occurred? 


Yes. 


Q What did you do with It, did you do anything with 
It or did the accident Just happen? 

A We picked It up, went like this (Indicating) to 


put It In and that la when we went down. 


25 


THE COURT: You mean you had gotten the light Just 
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about to the point where It was to be put In? 

THE WITNESS: Yea^Juat to lift it over the edge 
and that is when It happened. ' 

Q To put the light in, you had to lean out, right? 

A Your arm haa to be out but the back part of your 
body doesn't have to be out there. You are kneeling down and 
your feet are over the coping. 

ti Sir, on page 45, line 20, do you remember on the 
examination before trial being asked this question and giving 
this answer: 

"0 How far from the edge of the building was 

the firring atrip? 

"A About fifteen inches. We put it about 

halfway between here and there, so we could kneel on It to 
distribute the weight because of these brackets underneath. 

We will go from one to the other." 

Do you remember giving that answer to that question? 
A I probably did. 

Q On page 20, line seven, do you remember being asked 
this question in 1970: 

"O Were both of you kneeling out on the over¬ 

hang about a foot and a quarter out from the face of the 
building when the accident happened? 

"A Yes." 
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A I probably answered it that way, too, but maybe I 
waa thinking from the edge Instead of the face of the 
building. 

MR. DUBROWSKI: Ihat la all. 

Mr. HAUT; No questions. 

REDIRECT EXAMINAffoN 
BY MR. AUSUBEL; 

Q On that same page 20, after that question and answer 
were given, were you asked this question by Mr. Nlckst, 
the attorney for Oulf: 

"C What caused you to go down? 

"A The x*oof gave way." 

Old you give that answer at that time? 

A Yea. 

Q Was that the truth? 

A Yes, because we fell. 

RECROSJi EXAMINATION 
BY MR. PUREY: 

Q "Q Roof? Or the overhang? 

"A The roof, the overhang, I couldn't fall 
through the overhang, I would have to fall when I went down." 
MR. PUREY: That Is all. 

THE COURT: Is that the end of this witness? 


NR. AUSUBEL: Yes. 
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THE COURT; You may step down. 

(witness Excused) 

THE COURT: Why don't we adjourn now until a quarter 
of two. Everybody try to be prompt. 

(Luncheon Recess) 
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AFTERNOON SESSION 

hyj J‘.M. 

(Trial reaumed - Jury present) 

JOSEPH LINFANTE, one of the plaintiffa, 
called 88 a witness In his own behalf* being first 
duly sworn* was examined and testified aa follows: 
DIRECT EXAMINATION 
BY MR. AUSUBEL: 

Q Mr. Llnfante* where do you live* sir? 

A 341 Mansfield Avenue* Secaucus* New Jersey. 

Q Now* are you married* sir? 

A Yes. 

Q And what Is your wife's name? 

A Susan. 

Q Do you have any children? 

A Three children. 

Q How old are they? 

MR. PUREY: This Is objected to* your Honor. 

THE COURT: It Is background. 

MR. PUREY: Respectfully except* your Honor. 

A One Is six* one la five* one is two and a half 
years 6Id. 

Q May I ask you how long have you been In this 
country? 
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A Since i 960 . 

Q And you arrived here, what occupation did you then 
what Job did you then have? 

A I went a week or two later -- I went to work for 
Colonial Neon. 

Q What kind of work? 

A As sheet metal work -- as apprentice In the beginning. 


I see. How long were you an apprentice at Colonlni 


Neon? 


A I was two or three years. 

Q I see. What field were you apprentice In? 

A Erect sign, any neon and everything else. 

Q I see. How long did you work for Colonial Neon? 

A Until about August, ' 63 . 

Q And then what did you do? 

A I was slow. I went back to the union hall becaune 
I belonged to a union, 172 Sheet Metal Workers, and Sol 
Casao, my boss, the next boss called the hall so I had to 
report to him. I went to Sol Casso's office to talk, he 
wants interview me. 

Q Sol Casao is from United Porcelain? 

A Yea, sir. 

Q When did you go to work for United Porcelain? 


25 


Since I left the Colonial, about three days later. 
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Q And that waa In I 965 ? 

A Yea. 

Q Prora that time on, and up until the date of this 
accident, who did you work for, what company? 

A United Porcelain. 

0 What were you hired aa when you went to work for 

United Porcelain? 

A I waa hired aa a aheet metal worker and erecting 
overhang and prefabricating atatlon. 

Q Did you work on any apeclflc kind of place when 
you worked for United Porcelain? 

A The flrat atatlon waa prefabricated station. 

Q Were theae service stations you worked with during 
the time you worked with United Porcelain? 

A Yea, all service stations. 

Q When you first went to work for United Porcelain, 
did you get some Instructions or training 1n connection w1i.li 
your Job? 


A Yes, because the first one was prefabricated ata¬ 
tlon and I met two other sheet metal workers there and the 
third one was from Beaman Corporation at that time. 

Q Was somebody down from Beaman at that time? 

A Yea. 




IXjrlng the time that you worked for United 
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Porcelain, the time you went to work In I 965 up until the 
time.of this accident, did you work with Beaman Corporation 
ma terlals? 

A All the time. 

Q And what kind of materials were these that you 

worked with? 

A Moat of them were aluminum, made all aluminum 

pa rts. 

r Aluminum? 

A Ves. 

Q Could you tell us what training you got In connec¬ 
tion with how you were to dovourwork after you went to work 
for United Porcelain? 

A First time sheet metal work and I have good Idea 
what the work Is concerned and everything. 

Q Yes. 

A Plus when I was Interviewed from Sol Casso, he 

give me the general Idea of what was the next kind of 
work concerned, overhang and everything, he give me what 
overhang and after he send me with three other guys, beoaunc 
at that time was crew four guys to learn how they do the job 
and everything. 

Q All right. What did you do, learn how to do the 


job? 
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A Sol everything they put on, they showed me how 
they do, they let me -- I helped them to do things and It 
la In the manual way, the way -- training on the Job. 

Q Did you have to deal with putting on these corru¬ 
gated overhangs? 

A Yes, most of the time It la what the things was, 
moat of the time It was overhang. 
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Q Were you trained how to put on the brackets, those 
triangle brackets? 

A Yea. 

Q And about the rivets? 

A Yes. 

Q About the llg^hts, the perimeter llghtn? 

A Yes. 

Q What training did you get with respect to that, 
that is, from where were you supposed to do the work and how 
were you supposed to do the work? 

A You go to Job with training people, so you help 
them set the ladder, you help them on the ladder, you put 
material on top of the roof and they show step by step what 
you are supposed -- how you do the work and you work two or 
three jobs -- a few jobs with them and after they put another 
guy as steady crew. 


25 


How many Jobs did you work on before this accident 
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after you went to work for United Porcelain? 

A 1 would say about 25 , something like that. 

Q Did you work on those Jobs at any time with Mr. 

McLean? 


I A Yes, after the first phase, meaning -- they sent 

you with another guy as steady crew together all the time 

! 

I until finished. 

I 

I Q As of the tin.e of this accident, was the man you 

I 

were assigned to work with, Mr. McLean? 

A Yes. 

Q When you did these various Jobs, the 25 Jobs before 
this accident, did you do them substantially the .same way? 

A Yes, moat every crew has almost the same part to 
do because they come there with experience and most -- every 
crew, T don't see any difference from one crew to another 
one. They must do the same steps one at a time. 

Q There came a time when you yiere sent on a job to 
this (lulf Service Station located at Eighth Avenue and 
116 th Street In Ma''hattan. Do you remember that, sir? 

A Yes. 

v. About how long before this accident were you sent 
down to work on this job? 

A About four days -- three or four days. 

Q Without my asking you what you did eacn day, could 
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you tell ua generally what you did when you first came onto 
the Job right up until the afternoon when the accident 
happened? 

A Wc drove to the Job. We aaked the attendant there 
whex^ the material was located. And It was between the 
space -- between the base where they put the car on one aide, 
right between there was the material. So we open the box, 

I we check the material, was a list of how much matoiMal, and 
we finish -- we Just pick up a ladder, we ascended the center 
part, we plugged the wall and start to take the material 
out to put on the roof. 

Q Then what did you do? 

A And when we had It all down, we set the two "A” 
ladders with the plank across and we started to put bracUet 
on the building. 

Q Yes? 

A And when we finished -- we did a section at a 
time and we put up the upright bracket and after we put 
the triangle attach, we switch on the next one. When we 
finish that, we put the front fascia. After the fascia we 
put the corrguate decking. And when we finish with tlie 
corrugated decking we were ready for the lights. 

f.' When were you ready for the lights? About what 
time was this on June 28, I 966 ? 
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A 1 would say about after lunch sometime. 

Q Tell us what happened after lunch. 

A Sometime after lunch we went on the roof. We take 
all our stuff out from our way. We pick up the light. We 
put on the deck. We put piece -- we took a piece of pine, 
we put that on the decking and we both went up, we nail on 
the piece of pine. I was on the Inside. Mr. McT^an was on 
the outer edge and we when we went to pick it up, soon we 
start the bulb to put the light In place, everything 
went down -- all of a sudden everything went down. 

Q Did you look up to see the area where the 
collapse occurred? 

A Yea, after awhile because I was there attended by 
police and everything and Mr. McLean was on top of the Ice 
machine and at the time of the aaergency they pick him up and 
everything so I was all the time there, so I saw the part 
hang down and the corrugated part missing. 

Q Did you see what happened to tne overhang? 

A Some part was hanging. Some was on the floor. 

T didn't notice In particular. 

Q I see. Now, after the collapse occurred, did you 
feel pain In any part of your body? 

A Oh, the first thing, I went to move around, try to 
wa]k around, and one foot give way on me. 
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Q Which foot was tnat? 

A Was the left one. So I went -- outside T see blood 
all over. I don't know what happened to me. Cut all over 
the place, I start to see blood all over, but I don't know 
really. 

Q Then what happened? 

A Soon the cop took me to the ambulance and T was In 
ambulance when the one guy, I don't know who It was, 
whether It was the ambulance or what, cut the side of my 
pants, put splinter to this part or my leg, put bandage to try 
to stop the blood because I had a big cut on the right leg. 

So they -- 

THE COURT: Indicating about the middle part of 
the leg on the outside. 

A It was a pretty big cut here and blood come out, 
so they tried to put Band-Aid to stop It temporarily. 

Q Then what happened? 

A Soon take McLean fi*om the ice machine. They take 
to hoapltal. 

C Were you admitted to the hospital? 

A Yes, we were In the hospital. 

Q How long were you In the Harlem Hospital? 

A I was about eleven days. 


Q 


While you were In the hospital, how did you feel? 
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A Oh, I felt pretty lousy, because I had the foot -- 
I had the cut here, cut on my arm, I had the black and blue 
all over my face because, I don't know, when I went on my 
feet, I went back, something like that, I had black and blue 
all over my back, my back was bothering me. 

Q After you were admitted to the hospital, did there 
come a time when they operated on some part of your body? 

A Yea, they operate on my left foot, because the 
doctor say was broken, crushed so -- 

Q Tell us -- go ahead. 

A I believe two or three days later they operate on 
my foot because they say to Mie the foot was swollen, they 
had to perform the operation, but I don't know much about 
It. That Is what the doctor aald to me. 

Q Tell us about the operation. When were you 
operated on and how long were you operated on and what happened 
after your operation? 

A Oh, they told me the way McLean aay before you 
reach operating room on the tunnel and everything, so they 
operate on my back foot. And I don't know how long It 
was, because when I opened my eyes T was downstairs, and 1 
believe right after they put casts from the knee all the way 
down cast to my foot. 

Q Which foot was that, sir? 
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A The left. 

Q Were any parts of your body stitched besides? 

A Yes» that Is when I was In the Harlem Hospital, 

but was about six, seven o'clock at night, they stitch the 
big cut I had on this leg. They put a few stitches on my 

arm. That was -- 

Q Which arm Is that, sir? 

A Was the right arm. 

THE COURT: The cut was on the right foot, right 

leg, and the Injury was to the left arm? 

THE WITNESS: Yes. Was the cut on the right ann. 


right about here -- 

THE COURT: Indicating Just above the elbow. 

THE WITNESS: And a cut right In the middle of 
the leg. But the broken foot was the left one. 

Q By the way, did you have any trouble with any of 
these parts of your body that you hurt in this accident 

before this accfdent? 

A No, I never had no trouble. 

Q Were you able to do your work before this accident? 
A Yes, because I was In good health. 

0 After the time you remained In the hospital for 

a time’ 

A Yes, about eleven days In the Harlem Ho3plt«sl. 
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Q You mentioned that you had some pain 1n your 
back. Did you have any pain In your back while you were In 
the hospital during those eleven days? 

A Yes, I told the doctor. The doctor was to take 
care of me, and he says show something on the X-ray, but 
lay down and don't move much -- 

MR. CUBROWSKI: Objection. At thin point It la 
no longer responsive to the question, your Honor. 

THE COURT; I will allow It. Go ahead. 

A Was no too heavy. Don't have to put no brace or 
nothing on my back. 

Q Were you confined In bed during the time you wrre 
In the hospital the first time? 

A Yes. 

c Were you married at the time of this accident? 

A Yes, 

Q Was your wife then working? 

A Yea. 

0 Did she come to visit you at the hospital? 

A Yes, she was coming twice a day, especially at 

nights she was coming with my father because the neighborhood 
at that time was not too good. 

^ Then what happened after that, after you got out of 


the hospital? 
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/» My wife carae end picked me up. I went home. And 
because Harlem -- the doctor did the operation was in New 
York, was too far for me, so ahe made an appointment with a 
doctor In Jersey City. At that time I was living In Jersey 
City, so she made an appointment with another doctor In Jersey 
City. 

Q Did you continue to have that cast after you left 
the hospital, the cast on your left leg? 

A Yes, I had the cast since I left the Harlem Hospital 
until I went -- the end of September I went to another opera¬ 
tion at St. Francis Hospital In Jersey hospital. 

Q I see. I think the record Is In evidence. You 
were admitted on September 26, 1966 , at St. Francis? 

A Yes. 

Q How long were you In St. Francis at that time, about? 

A About a week. 

C What did they do for you at St. Francis during that 

t Ime? 

A T went St. Francis. They took the cast and T went 
In the operation room because they said they had to remove the 
pin from my left foot. 

Q Between the time you left Harlem Hospital and the 

time you went to St. Francis Hospital, how did you get 
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around the house? 
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A Oh, with crutches, a little bit of time. It was 
the only way I was able to go around. Somet^'me my wife 
helped me. Try to do the best, 
j Q Old you have any pain In any part of your body 

during that time between the hospitalization? 

I A Oh, i^s, I was -- n.y back was bothering me most of 

I the time and I complained about my casts to the doctor so 
! took that one off. He made another one. But still was 
} bothering me. And he explained on the back under the skin 
I have a pin and so everytlme I was turning around the 
cast was shifting and hit the pin there. The pain was caused 
by the cast, but he could do nothing about 1t. 

C In St. Francis, what did they do with respect to 
I your cast and your pin? 

j 

A They took the cast off. They never put back. 

And I went -- the way I said I went In the operation room. 

They took the pin, they cut again, they took the pin off 
j from my left foot, my left heel. 

i 0 How did you get home from St. Francis Hospital? 

A hy wife picked me up. 

j Q What did you do after you got home from St. Francis? 

!i 

i A Oh, I was treated from Dr. Fisher and I was going 

once a week, sometimes twice a week. He checked my foot, how 
was I feeling. And I was on the crutch for a good while and 
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go buck and forth to the doctor, to see whnt hr can do about 

It. 

Q Did there come a time when you went back to work 
after this accident? 

A Yea. 

Q How long were you out of work after this accident? 

A It was about ten months. 

Q During that ten month period of time, did you 
receive your salary at all from United Porcelain? 

A No. 

0 When you went back to work, who did you go back to 
work for? 

A I went to work for the same company, United Porcelain. 
Q What kind of work did you do for Uni tea Porcelain 
after you came back? 

A About the same work. 

Q What did you notice about any of the parts of the 

body that you hurt In this accident after you went back to 
work. If anything? 

A Well, he asked me, because my foot bother me. Tf I 
stay too long on my feet, I have to take a rest, If T lift 
too many heavy pieces my back started bothering me. 

Q Just tell us generally what kind tf work .have you 

i 


been doing since you went back to work ten months after this 
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I accldPint up until today. 

I 

A I worked for United Porcelain since after the 
accident until two years ago. 
j c Yes? 

A And after they got a little bit slow so I went to 
work for sign company, but a couple of weeks later they 
j called me back, but -- 

THR COURT; United Porcelain called you back? 

THE WITNESS: Yea, but I was working, I was feel a 
little bit better because I had to climb no ladder, T was 
working, no bend over too much, so I refused to come back 
and work for the sign company, so I now no work for the sign 
l' company. 

I' 

THE COURT: You are working for another company? 

THR WITNESS: Yea, they make a neon sign, 1t 1a 
0 

on a bench. 

Q In terms of the parts of your body that you hurt 
In this accident as of right now, what parts of your body 
give you trouble. If any? 

I 

A The one they give me trouble It Is In the left heel 
i and my back. 

I THE COURT; What kind of trouble do they give you? 

! 

THE WITNESS; It Is pain. If the weather change, 
sharp pains. If you stand too much on your feet towards the 
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end of the day you feel pain. If you 11ft welfjhL, your back, 
you know, If you lift a few times a heavy weight or oomethlng, 
whatever, a little bit more than regular day It bothers you, 
you go hone half a day. 

MR. AUSUBEL: You may Inquire. 

THE COURT: Incidentally, ladles and gentlemen, 
the fact I ask a question doesn't give the answer any more 
Importance than when counsel asks a question oi* a stranger. 

It Is what you think that counts. 

Are you ready to proceed, or do you want a minute? 

MR. FUREY: I am ready, your Honor. 

CROSS EXAMINATION 
RY MR. FUREY: 

Q Mr. Llnfante, when did you first become a member 
of the sheet metal workers union? 

A I become as apprentice, so since one week or two 
weeks after I came to the United States I wati ns apprentice 
but still I was belonging to the local union. 

Q When you were an apprentice, you were a union 

member at that time? 

A Yea. 

Q That was about i 960 ? 

A Yes. 
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Q 


When was It that you went to work for United 
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Porc'a la 1 ri? 


A About August, '63» 

C First ^r. Casso Interviewed you, la that right? 

A Yea. 

Q And he told you to come to work? 

A Yes. 

Q Then he sent you out on a job so you could see how 

It waa done? 

A Yea. 

0 Do you recall who was on that Job showing you how 
It should be done? 

A The way I say was two guys from my local union. 
There was one guy from Beaman Corporation. 

Q Do you remember their names? 

A Tnls was a Job, the first one T was on, was American 
station. It was In Keyport, New Jersey, and I believe Its 
name was Potter, something like that. 

THE COURT: Which one was Potter? 

THE WITNESS: The one from Beaman Corporation. 

Q Do you remember the names of the men from United 

Porceln’n who were showing you how the job was done? 

A One was Tony, another one was Joe. 


THE COURT: One was who? 
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THE WITNESS: Tony and Joe 
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I no see as foreman. Just to show what we were doing. 

Q Did Mr. Potter from Beaman give any dl recti ohm or 
Instructions on how the work was to be done? 

A No, Just the procedure, just to show us where to 
take It over. 

Q Did the two men from United Porcelain hn ve experlenc 
In doing this kind of Job, or was that their first one, too? 

A They were about a year before me. 

r Did that Job have an overhang on It? 

A Yes. 

Q And did It have lights to be Installed? 

A I think so. 

r You hesitated, Mr. LlrAnte. Do you hnvn any 

recollection of the lights being Installed on that Job? 

A This one there was a different kind of lighting, 
this special one, because was go underneath this one. This 
was -- the one I am talking about now was prefabricated 
building, was no Just overhang. Was overhang, too, but was 
prefabricated building. 

THE COURT: The building on which the overhang was 
put was a prefabricated building. Is that what you are telling 
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A Yea. 

Q Can you tell us how that was different from the 
one where the accident occurred? 

A Because the one in the accident, we .lust went 

I there, the building was already there, and we went and 

i 

j Installed. 

I 

j THE COURT: The other place you put up the whole 

I bulIdlng? 

THE WITNESS: Yes. 

Q Did you have to put up the lights on this first 
Job where you learned how this was done, did you put up the 

lights In the building? 

A No. 

0 How were they put up the first time when this man 
from Beaman was there? 

A This one was different -- was no porcelain lights, 
was Just strip lights, very light, and it was under the canopy 
and most of the time when we talking about those lights, the 

I electrician take care of whatever It la. 

I 

j C On this first Job, the one where you learned about 

Ij this business, did you put the lights up with a ladder? 

: A No. 

Q How did you put them up? 

1 A I believe the electrician put on that light. 
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THE COURT: Tha electrician put up the llfjhta? 

THE WITNESS: Yea. 

Q So on this Job you didn't Install any lights at 

all? 

A No. 

Q Did there come a time, sir, when somebody gave you 

j some Instructions or Illustrations as to hOM to put up the 

1 kind of lights that we had on the Job we are talking about? 

Ii 

A Yes. 

0 When for the first time did that occur? 

A Right after this first Job. 

Q The second Job then? 

I 

I A Yes. 

Q On the second job who was there with you? 

A There were these other two guys froni 172nd. 

Q Was the guy from Beaman still there? 

A No. 

C On the aecondjob, after the man from Beaman was no 

longer there, how were the lights Installed In the overhang? 

A It was a bulb Job and was the same kind of lighting. 
When we entered, they showed me how to do. 

Q W):at did they show you? Old they show you to go out 
on the overhang? 
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Probably they don't show me. T worked with them. 
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Q Well, sir. If you consider that part that sticks 
out from the wall to be overhang, or do you think It Is 
something more than that? 

A I no understand your question. 

Q All right. The term overhang means something that 

sticks out from the wall, doesn't It, sir? 

A Yes. 

Q But to you It would mean not only what sticks out 
from the wall but what goes over the top of the wall? 

A To me whatever I put on there. It's all belong to 
the overhang. 

Q When you say that the piece of flrrlng was put on 
the overhang, are you talking about the overhang that comes 
out from the wall or are you talking about the whole business? 

A Now, when we talk about that. It la the way T 
said before. It Is from the east side part of the* wall to the 
R.H. 

Q Would you agree, sir, that the flrrlng at.i’lp that 
was In place at the time that this accident happened was 
fifteen Inches out from the end of the wall? 

A Close to It anyway. 

MR. NAUT: Objection, unless he clarifies which 
end of the wall. 1 don't know which end of the wall, sir. 


I think It Is an unfair question. 
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mean? 


THF. COURT: Well, which end of the wall did you 


THE WITNESS: Your Honor, aometlme he talklnp; 


about Just the overhang from the face of the building and 
sometime he talking about the end, the overhang, meaning the 
one that go over theroof. That waa the question. If he 
can make It -- 

THE COURT; The question he meant or I think he 
meant was from the face of the building how far waa the 
end. la that what you meant? 


MH. FUREY: Yes, your Honor, I thought 1t was 


clear. 


THE COURT: From the face of the building. 

THE WITNESS: Prom the face of the building, meaning 
to the end, the out part from the overhang or the one toward 


the roof? 


THE COURT: No, the outside part. 


Q Perhaps I can clarify It. The flrrlng strip. 


Yes. 


Q You were kneeling on It at the time of your 
accident. Would you soy It was fifteen Inches out from the 


face of the wall? 


A No, sir. 


Where waa It from the face of the wall? 


© 
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THE COURT: I didn't understand your question 

either. 

Q Where was the flrrlng strip with relation to the 
face of the wall? 

A Almost on a line with the face of the wall. 

0 So you would say the flrrlng strip was about 30 

Inches from the outside end of the overhang? 

A Yes. 

Q Sir, before the accident were your knees still on th 
flrrlng strip 30 Inches from the end of the overhang? 

A Before the accident? 

Q Yes. 

A Yes. 

Q When you were handling these lights, were you 
using one or two hands on the light? 

A I used one hand. 

C Where was the other hand? 

A Give me some balance. 

Q Give you some balance, some support? 

A Yes. 

C Where was the hand with relation to the end of 
the overhang? 

^ Someplace on the overhang. 



Q 


Was it someplace between your knees and thr> 
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A Yea. 

Q Sir, did you have to take the light with onr hand 

and go out over the end down on the face sheet and bring the 
light up? 

A Could you repeat It? 

C Yes, I will do It a little slower. You have your 
knees on the flrrlng strip. Is that right, air? 

A Yes. 

Q And you have one hand out In front of you to give 
yourself soaie support, right? 

A Yes. 

Q And there Is no question that that hand was on the 

overhang portion outside of the wall. Is that right:’' 

A Yes. 

f In which hand were you supporting yourself, right 

o r left? 

A The right. 

C The right hand? 

A Yea. 

Q And you had your left hand on the lights 

A Yes. 

Q /I’.d I think you said that Nr. McLean was out by 
the edge and you were on the Inside, did you say that? 

Yes. 
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Q Ware you both on the same piece of firring strip? 

A Yes. 

Q Was the flrrlng strip running parallel to the 
building wall or In some other direction? 

A Right across. 

C Even with the wall? 

A Yes. 

Q When you say ^r. McLean was closer to the edge, 
what du you mean by that? 

A I believe he was almost eight feat apart from me. 

Q But you were the same distance from the edge of 

the ovcrharig, la that right? 

A Right. 

0 When you say Inside, you mean you were closer to the 
middle of the building? 

A Yes. 

^ Mr. McLean would be to your right or your left as 

you worked? 

A He was on my right. 

Q He was on your right and you had your right hand 
on the overhang, sir? 

A Yea. 

Q And your right hand on the light? 

A Yes. 






584 a 

Llnfante-Croas 


568 


1 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


111 “If-2^)8 


0 Were your arms crossed like this? 

I A I had my hand, that Is the light, and that the 

I way I was, and Mr. McLean was on that side. That Is the way 
! I was. The light Is In between us. That Is my hand and that 

I 

j Is the one I hold the light. 

j Q Then, of course, you had to lean forwaxxi with the 

i 

^ light and could you reach out with one hand on the light as yoi 
. were moving It out, you and Mr. McLean? 

A T guess so. 

Q Don't you remember, sir? 

A I did. 


Q You were looking at Mr. Mclean, weren't you? 

A Yes. 

Q You hao to work together on this, didn't you? 

A Yes. 

Q And then as you moved the light out towards the 
edge, did you lean forward and put more weight on your hand? 
A What do you mean put more weight towards the hand? 

0 When you started out you were kneeling straight 

1 

I up when you had the light here? 

A Yes. 

Q Then you had to move the light out? 

A Yes. 

Q And then you had your hand out? 
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A Yes. 

Q And then did you put more and more weight on your 

hand as the Xlght moved out? 

j 

P Yes. 

Q Then there came a point you had to put the light 

under the overhang? 

A No, It Is not under. It Is on the front of the 
ove rtiang. 


Q I show you, Mr. Llnfante, Defendants' Kxhihit A 3 
and there Is "L" on It marked by Mr. McLean. Do you see 
that "L" with the arrow pointing? 

A Yes, 

Q Docs that point to whjre the light was? 

A Yes. 

Q And Is the light visible In the picture or under 
the fascia? 

A Visible right on the front of the fascia. This 

one -- If I recall, that Is the face of the building and that 

Is the light. 

Q Mr. Llnfante, the "L" Is down here. 

A This one Is all light. 

Q This Is the light Itself at the edge? 

A Yes, they are light. It Is a light. It Is all 


a continuation. It la all light. 
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Q So It had to go over the edge and Ih front? 
A Yes. 

THE COURT: Not underneath? 

THE WITNESS; No, not underneath. 
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Then there la a slot ttere It has to go Into? 

A Yes. 

Q Once It gets Into the slot, air. Is there a set 

screw that holds It thei^? 

A Yea. 

THE COURT: You have to screw at that end? 

THE WITNESS; No, the light was In place. On the 
top, right on the top the fascia there Is a screw. Yon just 

i with the screwdriver you drive down, this way the light can 

I 

Jump up from the track. Just keep In place In case windy or 
; something. 

I 

Q Do you have to use a screwdriver to turn that 

!l d own? 
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A Yes. 

0 Did you do that with these other lights? 

A No. 

0 Who did that? 

' A We have no light when the accident happened. 

I 

Q Yon did Install other lights before this accident 
happened, didn't you? 


I 
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A Yea . 

Q On the other lights did you use a screwdriver to turr 
the set screw down? 

A Yes. 

THK COURT: If the accident hadn't happened, were 
you planning to use a screwdriver? 

THE WITNESS: Yes. 


0 When you turned down the set screw on these other 
lights, did you go out on the overhang to do that? 

A No, we placed the light In place. The way we are, 
we got a screwdriver. Just screw right down. We don't leave 
halfway and go on the next one. 

Q You agree, Mr. Llnfante, that 1t would have heeri 
foolish to put all your weight out on the overhang, la that 
right? 

A Yea. 

Q Mr. Llnfante, you recall attending an examlfia11 on 
before trial at the office of Berman and Frost, Mr. Ausubel's 
firm, la that right? 

A Yes. 

Q And Mr. McLean testified first and then you were 

questioned. Is that right? 

A Yea. 

Q Did you give these annwers to these quest Iona, sir -- 
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papjo '37 -- 

"0 Kr. LJnfante, you are one of the pjaintlff 
In this action? 


I "A Yes. 

' "Q And you have sat here in the room todny 

I and hove heard all of the testimony given by Mr. McLean 
today, have you not? 

"A Yea. 

j If all of the same questions w^re asked 

! 

Of you as were asked of Mr. McLean as to the materials that 
j were vjsed, as to your employer, your union, the manner In 
I which the accident occurred, would your answers be the same 

I 

i 1 

j| a s his? 


"A Almost. 

"Q In what way would they differ, your answervt 

d1ffer*> 
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I "A Because you questioned him about the 

I 

I ladder, about the brackets, whether we have a long one. If 

i 

! we were on top of the ladder It was unsafe because you carrv 

■ big lights arid can only stand on top there, one wron,'; move 
from the other party and you go down. It Is much easier, 
the top of the roof was safe for us, we did so many and 
everything went fine." 
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Did you give those answers to those questions, sir? 
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A Yos. 

Q Were you present and did you listen to Mr. Mcl.ean 

give these answers before you gave those answer I Just 
read, sir? 

A Yes. 

MR. AUSUBEL; Excuse me. If your Honor please, 
this to me la a most unfair manner of cross examining. 

MR. FUREY: Your Honor, I object to that as bring 
unfair. It Is grossly Improper. 

THE COURT; Don't get excited, Mr. Furey. Oentlemm 
of the Jury, a lawyer wouldn't be worth his salt If he 
didn't call the other lawyer unfair. Proceed. 

MR. AUSUBEL: I object to this foimi of cross 
examination, to read questions and answers from an extended 
deposition of another litigant. 

THE COURT: Did anybody object at the time when 
the questions were asked at the deposition? 

MR. AUSUBEL: All objections were reserved. 

THE COURT; This Is an objection to form as I 
understand. T take It If you didn't object at the time to 
form, It Is too late now. 

Q Did you alt there In Mr. Ausubel's office and 
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listen to these questions and answers from Mr. Mcl^an, Mr. 
Llnfante — page 43 of Mr. McLean's examination, line 25 -- 
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"Q Mr. McLean, would you describe to me wh»re 
you were In relation to the overhang In the roof junt before 
you fell? 

"A About halfway out on It, on a piece of 

wood." 


Did you hear that answer to that question? 

A Are you asking me? 

THE COURT: Did you hear that? 

Q Did you hear Mr. McLean say that at the time? 

A Yes. 

Q And did you hear this answer to this question, page 
' 15 # line 20: 

"Q How far from the edge of the building was 
the firring strip? 

"A About fifteen Inches. We put It about halfway 
between here and there so that we can kneel on It to distribute 
the weight because of these brackets underneath. It will go 
from One to the other." 

Did you hear that question and answer, sir, that 
Mr. Mcl.ean gave? 

A T believe so. 

Q What? 


A I believe so. 
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Was it true? Was his answer true? 
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A At the time I think so. 

MR. PUREY: Nothing further. 

FURTHER CROSS EXAMINATION 
BY MR. BRILL: 

Q Mr. Llnfante, were you here this morning when 
Mr. Mclean testified? 

THE COURT: I know he was here. Did you hear 
his testimony? 

0 Did you hear his testimony? 

A Yes. 

Q Did you see him this morning as he leaned over 

the ledge In front of the witness chair to show how far out 
his head extended beyond the edge of the overhang at the 
time this accident happened? 

A What do you mean? I don't quite understand. Can 
you repeat the question, please? 

Q All right. I will put It to you this way: did 
you see Mr. McLean as he testified this morning and when he 
was asked where his head was at the time this accident 
occurred, did you see the position that his body was In an 
he leaned over the rail in front of the witness chair this 
morning? 

A Yes. 

Q On the afternoon of this accident back In 1966 , 
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when you were eight feet away from Mr. McLean, did you see 
his head projecting out over the edge of the overhang? 

A We don't watch each other's head. We only -- 

Q I am asking you If you saw that. 

A We only show we are standing on the same piece of 
firring. I don't watchhow much my head or his head project, 
forwa rd. 

THE COURT: The answer Is you don't remember where 
his head was. 

THE WITNESS: No. 

Q The light you were holding with one hand and which 
Mr. McLean was holding it the other end, that wa.s to be 
attached on the outside of the overhang, was It? 

A Was going to the slot. 

0 The slot was on the outside of the overhang? 

A Yes. 

Q Where was this slot? Was this on the front edge 
of the overhang, or underneath the overhang, or Just where? 

A Was right on front part what they call fasclas, 
but aluminum. It Is continuously on overhang and slotted right, 
on the front. 

Q And how big a slot la It? 

A Can't honestly remember. 

C Well, could you show us with your hands about tiow ttie 
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dimensions of the slot were? 

A The top of the fascia goes like this way, come 
down, and got a little hook here. So when you pick It up 
you drop It, the part of the light stand on the track and 
the top part goes Inside with the set screw. 

Q What about the light Itself, la that n solid piece 


of equipment eight feet In length? 

A Yes. 

Q What are the dimensions -- T am not talking about 

the length -- 

A Yes. 

Q What la the height of the electric light fixture 

when It Is e 7 tended horlrontally, this eight feet length? 

A Almost cover the front of the fascia. 

C It Is almost the same as the front of the fascia? 

A Yes. 

Q And the front of the fascia Is how high? 

A Seven or eight Inches. 

THK COURT: Seven or eight Inchea? 

THS WitNESS: Yea. 

0 So this flxtuM la placed In a slot which will 
allow the light to be positioned seven or eight Inches below 
the top front edge of the overhang. Is that correct? 

A No, not exactly. 
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THE COURT: It Is not what he aald as far as I 
can x*ecollect. Plush with the overhang Is what he aald. 

Q Does the light extend above the top of the deck? 

A About two Inches. 

Q It extends two Inches above the top of the deck? 

A Corrugated finished roof? 

P Yes. 

A Something like that. 

Q Do any of these photographs which are marked Defen¬ 
dants' 'Exhibit A-Al, 2, 3 or 4 -- do any of these photographs, 
which I understand were taken weeks after the accident, 
do they show where the light was located? 

A What's that? What's the question again? 

THE COURT; He wants to know where the lights are. 

Q Do those photographs show where the lights are? 

A This one, see -- 

THE COURT: He's referring -- 

A The aluminum Is the fascia, whole light -- 

THE COURT: He's referring to A2. It nays for 
Identification, but It Is In evidence. 

Q I am going to stand alongside of here so the membci'a 
of the Jury can see what I am trying to develop here. What 
do you call a fascia on this picture? 

A See thlB shiny part, aluminum, the one that receives 
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Q What Is the height of the front vertical part of 
that fascia? 

A About seven Inches, something like that. 

Q Where do you say the light was attached on this 
fascia ? 

A See the dark spot? See the aluminum part. 

Q Isn't that below the lower edge of the fascia as 
you look at this picture? 

A It la almost. I no say the lower. It Is right 
below the middle. 

C And you and Mr.McLean were In the process at the 
time of this accident of placing that light In the position 
that this photograph A2 shows the light Is to be fixed. Is 
that right? 

A What do you mean, almost In the -- 

Q The light you were working on that day, was 
supposed to he put In the place that you Just described? 

A Yea. 

Q As being below -- 

A Yes. 

Q Let me ask you this, Mr. Llnfante, the materials 


that you found on this Job, were they brought there by you? 
A No. They were already on the job site. 
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0 

They were already prefabricated, 1s that 11? 


3 

A 

Yes. 


4 

Q 

Everything was cut to the proper length and sire? 


5 

A 

Yea. 


e 

Q 

Was there any sheet metal work Itself being done 


7 

by you on 

1 

this Job? 


8 

A 

i 

All the overhang come under the sheet metal workers. 


9 

1 

Q 

I am not asking you what union trade you are listed 


10 

aSf but I 

am asking whether you, yourself, and Mr. Mcl.ean 


11 

ware doing the work of sheet metal workers on this job. 


12 


THE COURT: Don't ask him this question. Anythlrjg 


13 

i his union 

does Is the work of sheet metal workers. 


14 


MR. BRILL* I understood It differently. I'nrhapii 


15 

I can clarify It. | 


16 


What Is your definition of sheet metal work^^r? j 


17 


1 

THE COURT: Ask him what he wos doing. H!a del'! ni t' onj 


18 

of sheet metal workers Is not relevant. 


19 

Q 

What you were doing on thl.s Job was putting the 


20 

: equ1pment 

In place, were you not? 


21 

A 

What kind of equipment? 


22 

1 C 

Yes. 


23 

A 

Assembling. 


24 

Q 

You assembled It? 


25 

A 

Yes. 
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^ /'nd you worked with screwdrlvera? 


A Yes. 

Q And you worked with wrenchen? 

A Yes. Sometimes. 

Q You are not an electrician yourself, are you? 

A No. 

Q You mentioned before that you had other jobs 
working for sign manufactijrers. 

A Yes. 

Q You hung signs? 

A Yes. 

r; Did you ever use scaffolds as a sign maker? 

A Most of the time, the scaffold, ynr. 

Q You did use scaffolds? 

A Sometime, yes. 

Q Did you ever on any job work whei-e you used ladders 

using two or more ladders to make a place that would serve 

as a scaffold? 

A Which kind of ladder are you talking about? 

Q T don't care. Did you ever work on a job where 
there wan more than one !'• \d»*r and the ladders were used on 
the scaffold to hold the bo» u across or to be used on the 
scaffold? 

A No. We used two ladders with the plank acrossi. 
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! i: You did use a ladder with a plnnk across'^ 

i 


3 

A Yes. 


4 

Q But you didn't do It on this job? 

/ 

5 

A No. 


6 

(' How many days were you working on this job before 


7 

1 

j this accident happened? 


8 

! A Three or four days. 

1 


9 

i Q Old anybody connected with United Porcelain come 


n 

to you while you were working on this Job, those three or 


11 

four days, and tell you what to do? 

i 

'12 

A No. 


13 

Q Old anybody else come to you on this job and 


14 

direct you, tell you what to do on the Job? 


15 

' A No. 

1 


16 

i 

C Did anybody connected with the gas station tell i 

1 


17 

1 

you jnhat to do or how to do your work? 


18 

A No. j 


19 

MR. BRILL: No further questions. 


20 

THK COURT: Next. 


21 

FURTHKR CROSS EXAMINATION 


22 

1 BY MR. DUBROWSKI: 


23 

0 Mr. Llnfante, In I 966 , sir, what was your height? 


2A 

A Almost same way now, 5'6". 


25 

Q Ip 1956 do you recall what approximately your weight 
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was? 

A About 150 , 155 . 

Q You Nont to Harlem Hoapltal and then you went to 
St. Francis Hospital? 

A Correct. 

Q You left St. Francis Hospital In October, l‘j 66 , Is 
that correct? 

A Correct. 

Q You haven't been back to the Harlem Hospital or 
St. Francis Hospital since you sustained this accident? 

A No. 

Q You say you had been to a doctor In those days? 

A Yes. 

Q Did you go to a doctor the last time In I 967 ? 

A That day, yes. 

C What was the name of that doctor, sir? 

A Fisher. 

Q Fisher? 

A Yea. 

Q Where Is he, Jersey? 

A Yes. 

Q Still around? 

A I believe he's dead. 


0 


When did he die? 




1 
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10 
11 
12 

13 

14 

15 


\ 


17 

18 

19 

20 
21 
22 

23 

24 

25 


' ) 


A I near from the newspaper. I no remember now. 

Q And that was the lest doctor you sew cot)ORrn 1 rig 
this, February, '67? 

A No, I saw another doctor. 

Q That was the doctor who testified the other day, 


i)r. Rurton? 


A T saw Dr. Burton, I saw my family doctor, Ur. 
DelBalgllvo, D-E-L B-A-L-O-L-I-V-0. 

0 Is he still around? 

A Yes. 

C The doctor you saw In February, '67, he discharged 
you, did he, sir? 

A Yes, sir. 

THE COURT: He didn't say he Just died. He said 

he died. 

MR. DUBROWSKI: I know, but he said he was last 
discharged by the doctor 1 n Pebtuary, ' 67 . 

THE WITNESS; Yes. 

Q ^s that right? 

A Yes. 

Sir, let's get the thing down. You say you put 
the light or It was your intention to put the light Into a 
frame, is that right, air? 

A Yes. 
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Q Bpfore the Ught goes on, the frame han to go on, 
right? 

A Yes, sir. 

Q In fact, after everything else Is done, then you 
put the frame on and then you put the light on top of that. 
Isn't that right? 

A Yes. 

Q Right, okay. The frame goes onto the overhang. 

It doesn't fit Into place. It has to be screwed In, doesn't 
It? 

THE COURT: The frame has to be screwed Into the 
overhang. Is that right? 

Q Right, sir? In fact, there are two screws to 

put It In? 

A Which frame are you talking about? T no understand. 

Q The frame that holds the light has to go Into the 

overi-iang and Is screwed In by two screws. Is that right, 
sir? 

A Two bolts. 

Q And you cannot put the bolts In from the roof, 

can you? 

A Sometimes, yes, and sometime we put from the 

scaffold. 

Q From the where? 










1 

1 

1 
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A The two ladders with the plank across. 

1 

1 

i 

2 


3 

Q You do It sometimes from the roof, you say? 


4 

A Yes. 


5 

MH. DUBROWSKIJ I^iay I use the blackboard, your 


6 

Honor? 


t 

THK COURT; Certainly. 


8 

! 

C Sir, I think you will have to stand. And please 


9 

1 

forgive my drawing. I am probably the world's poorest 


10 

artist. 


11 

THE COURT; Does the Jury want the shade knocked 


12 

\ 1 

1 down? 


13 

0 This basically Is the roof, right, sir, coming up 


i4 

like that? 

1 

i 

15 

A It Is part of It. i 


16 

1 

Q Part of It, right. 


17 

That would be the wall, right? 


18 

A Yes. 1 


19 

Q That would be the triangle bracket. Right, sir? 


20 

A Yes. 


21 

Q And that Is the bracket the light goes on. Right, 


22 

23 

s 1 r? 


24 

A Yes. 

0 And that Is screwed In by two screws or bolts that 


25 

1 

1 

go here and hero. Right, sir? 
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A Yes. 

Q And you say sometimes you put them In from the 

roof? 

A Why not? 

THE COURT: No. 

Q You mean you’re on here and you are going down ana 
putting two bolts In here? 

MR. AUSUBEL: Just a moment. 

MR. DUBROWSKI; Thank you. 

Q Is that the way you put It on, sir? 

MR. AUSUBEL: Is that a question? 

THE COURT: Yes. 

MR. AUSUBEL: T object to the question and the 
argumentative tone of voice. 

THE COURT: I will accept It. 

Q You can do that from the roof? 

A I say moat of the time, If you listen to my answer, 
we put the two ladders and we do from the ladder. 

Q How about on this day, on June 28, 1066? Mr. 
Mcl^an hasn’t testified about this, so It Is jvist you now. 

On June 2fl, 1966, howi did you put up that light frame, from 
the roof or a ladder? 

® I don’t remember. 


Q And then you were on here and you were going to 




f 
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pul In thn light oh, hern’s a chalk -- and tlm light 


3 

1 

fit? right In here, sir, right? 


4 

A Yes. 


5 

Q Like this? 

1 

1 

6 

A Yes. 


7 

j Right? 


8 

A Yes. 


9 

j V Just like this. And then you put a ncmw hnrc 


10 

that goes right down over it, right? 


11 

A Yes. 


12 

Q You did all this and that Is the way you were 


13 

going to do It that day? 


14 

A Yes. 


15 

(■y Prom here to here Is 30 Inches, sir? 


16 

1 

* Yes, about. 

1 

17 

MR. DUBROWSKI: Thank you. I 

1 

18 

1 

T say I am not the world's greatest, probably the 


19 

worst, but I think I explained It. 


20 

THE COURT: You might get quite a price for that 


21 

In the market. 


22 

MR. AUSUBEL: Grandma Moses. 


23 

MR. DUBROWSKI: Thanks. 

¥ 

24 

31 r, going back to the time In 1D70 you were there 


25 

nt.d yo»i heard Mr. Mcl^ean testify to certain questions and you 

1 
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af^reed with all except one? 

A Yes. 

t 

Q You remember page eighteen, sir, line 22, you 
remember Mr. McLean being asked this ijuestlon and giving 
the following answer: 

"Q You knelt not on the roof Itself hut on 

the OAorhang where the fascia was. Is that what you mean? 

"A Yes." 

Do you remember giving that answer to that question. 


sir? 


THE COURT: Do you remember hearing that answer? 
THE WITNESS: I don't remember, no. 

THE COURT: He doesn't remember. 

Q All right, page nineteen, line two: 

You were In the same reom with him, weren't you, 

sir? 


THE COURT: He said he doesn't remember now. How 
In Ood's name do you expect him to? 

c Sir, before taking the stand did you see this 
examination before trial? 

/' Yes. 


Q And you read It and looked it over before taking 
the stand? 


A 


Some, yes. 
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THE COURT: The thing Important l 3 not whether you 
remember It. Do you agree with the statement? 

THE WITNESS: Your Honor, what la the difference 
because 1 hear -- 

THE COURT: Listen to It now and do you agree with 

It. 

Q "q You knelt not on the roof Itself, but on 

the overhang where the fascia was. Is that what you mean? 

"A Yes." 

Do you agree with that? 

THE COURT: Do you agree with that statement whether 
you heard It or not? 

THE WITNESS: No, because he must have mlauriderstood 
someplace because we never do It that way. 

0 And Mr. McLean was wrong on -- 

THE COURT: Don't characterl7e somebody t^lse's 


18 

19 

20 
21 
22 
23 
2A 
25 


testimony. 

MR. DUBROWSKI: All right. 

0 Page nineteen; 

"How far out onto the overhang did you kneel? 

I would say about halfway. We put our 
weight down and then we kneeled there and we have the lights 
In front of us and when we lift It up, we Just leaned over 
and put It into the tracks." 


1 

2 

3 

4 
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THE COURT; Do you agree with ’t? 

THE WITNESS; I would say yes, because ali the 
top corrugated Is 40 inches. When he say about 20 Inches, 

I 

I he say about, meaning from back about 20 Inches was closer. 

T don't remember when he tell It, but was pretty close. 

That's why T said yes. 

'I 

Q Page 40, line seven; 

"Were both of you kneeling out on the overhang 
about a foot and a quarter out from the face of the building 
j when the accident happened? 

I "A Yes." 

A How much was It? 

0 A foot and a quarter out from the face of tlie 

building. Do you remember that question and that ancwer, 

31 r? 


A I don't remember. 

THE COURT; You heard It now. Do you agree with 

It? 

THE WITNESS; No, we never was put In from -- 
Q Page 45 , line ten; do you remember this question 
being asked of Mr. McLean -- 


I 


25 


THE COURT; He doesn't remember. Don't ask him. 
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"Q Let us get something straight. T asked 

you any part of your body back from the roof of the building, 
not about the ovex^ang. 

"A T said only about the feet. 

"Q And the rest of your body was on the over¬ 

hang? 

"A Yes." 

THE COURT; Do you agree with that statement? 

A Parts of the feet, yes, sir. 

0 Same page, line 20: 

"Q How far from the edge of the build’ng was 

the firring atrip? 

"A About fifteen inches. We put It about 

halfway between hex*e and there so we can kneel on It to 
distribute the weight because of these brackets underneath. 

It will go from one to the other." 

Do you remember that, sir? 

A Yes. I say yes, because when we refer to the edge 
of the building, the In edge or the outside, the fascia -- 
the face of the building or the Inside part. It Is the edge, 
too. That Is why I say yea. 

MR. DUBROWSKI: The other question was repetitious. 
That Is It, your Honor. 

KUKTHEH CdOo.*! EXAMINA1TON 
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BY MH, HAUT: 

Q How many inches was it from thils point to the 
other end of the roof? 

A I would say about twelve. 

THE COURT: That would be from the face of the 
building to the'vteeic of the >• 

THE WITNESS: Yea« approximately twelve inches. 

MR. HAUT: Thank you. I have no further questions. 

MR. AUSUBEL: ^ I have no redirect* your Honor. 

THE COURT: All right. 

(Witness Excused) 

(Recess) 

(After recess) 

MR. AUSUBEL: Your Honor* In accordance with our 
stipulation of yesterday* it is stipulated amongst counsel 
that Mr. McLean's hospital bills and doctors' bills total 
$ 1 * 883 . 73 , and Mr. Linfante's hospital bills and medical 
bills total $1*391>71* 

I would now ask your Honor to take Judicial notice 
in accordance with the life expectancy tables of the 
Department of the United .States Department of Health, 
Education and Welfare* Public Health Service* National Center 
for Health Statistics* that the reasonable life expectancy 

of Mr. McLean as of his current age of 63 Is 1 ^.? yearn and 

* * * 
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MR. AUSUBEL: In any event essentially what my 
position was, and If I am Incorrect, then, of course, I 
understand your Honor's position with regard to It, T 
understand that they were the owner of the premises and unless 
they had an absolute responsibility to the plaintiff I under¬ 
stand the evidence Is up to this point that they were not 
In control, but rather that Qulf was under a long-term 
lease, and maybe It is a question as to whether Mr. James -- 
the James Corporation was likewise In control with Gulf, and 
unless there was an absolute responsibility there la no further 
evidence that I have against the owner. 

THE COURT: I may be In error, but I am not In 
doubt, there Is no absolute responsibility. Unless somebody 
else has any arguments. 

MR. PUREYi four Honor, I don't believe there Is a 
prlma fade case against the owner here. I don't believe 
there Is a prlma facie case against anybody. 

THE COURT; I am not surprised that you take that 

posl tlon. 

MR. PUREY; What I was going to say, your ilonor, 
with regard to the owner Gulf Is In no worse position and 
1 In view of the situation I would think, your Honor, unless 
the case Is going to be dismissed against everybody it should 
r»ot be dismissed against anyone at this point. 


I 
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THE COURT: I don’t think that follows. Th<? case 
against Gulf Is quite different. I will grant that motloti. 

MR, BRILL: At this time. In behalf of the defendant 
Joseph James, Inc., I move to dismiss the complaints on the 
ground the plaintiff has failed to prove a cause of action 
against the defendant. There la not any proof that there 
was any control or anything that this defendant did in rela¬ 


tion to the work. As a matter of fact, one or two of the 
exhibits which were offered by the plaintiffs themselves 
would indicate that the plaintiff, that this franchisee was 
was not responsible for the structural conditions and that 
was to be passed by his lessor. Gulf. This was conceded on 
the opening. For that reason I submit the complaint should 


be dismissed against the defendant Joseph James here. 

THE COURT: You are talking for Joseph .Tan.P!!, Tnc.’ 

MR. BRILL: Yea, your Honor. 

THE COURT; Unless someone can show me something, 

I don't see any evidence against Jo<>eph James, Tnc. 

MR. PUREY: Your Honor, I think we are in t)>e 
same situation here. We have real property. There arc three 
defendants here who have an interest In that real property. 

We have the owner, we have Gulf as a lessor and James as the 
lessee. 


25 


THE CuU.IT: Gulf la In contiol. 


Tha t 1 :i tl ie 
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MR, PUREY; Oulf Is not In control. The lessee 
Is In control, James* 
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THE COURT; Let me see the lease. The lessee 
j had nothing to do with this that was called to my attention. 
Is there anything In the lease that makes them liable 
despite the fact they had nothing to do with It? 

MR, PUREY; Yes, indemnification aside from the 
fact of liability, 

THE COURT; Vfhat does the Indemnification say? 

Let me look at It. 

Which clause? 

MR. PUREY; Judge, before we get to the Indemnifi¬ 
cation part, your Honor, with regard to the common law 
situation, the claim here as I understand It, If there Is any 
claim at all, was that there was a defect In the building. 
James was In control of the building and the evidence In 
the examination before trial la that If there was any problem, 
and In fact there had been a problem with the roof sometime 
previously, It was up to him to call Qulf. • 

THE COURT; I am not talking about the examination 


21 


25 


before trial. I am talking about what Is In the evidence 
before me. There Is nothing In the evidence before me. 
MH. PUREY; There will be on my cane. 
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THE COURT: Well, this Is the plaintiffs' case. 
James Is not -- or Is he -- is there a cross claim against 
James? 

MR. DUBROWSKI: Yes, sir. 

MR. FUREY: The evidence at this point -- 

THE COURT: Walt a minute. Is there a cros.s claim 
against James? 

MR. FUREY: Yes. The evidence at this point a a 
far as the complaint against James la concerned is that James 
Is In posaeaalon of the gas station. 

THE COURT: But It's quite clear he had nothing to 
do with what happened. 

MR. FUREY: He is In possession, he is In control. 

THE COURT: I understand, but the contractor ,rot 
this Instructions from Oulf. There Is no evidence whatev^'r 
that Gulf ever consulted James. There imjst be some provision 
In this lease.giving Gulf the right to do that. Or was Gujf 
a trespasser In the premises? 

! 

MR. FUREY: I thi.tic that la more or leas beside the 
point, your Honor. Obviously the United Porcelain employers 
were there for the benefit of James. 

THE COURT; They were there at Gulf's Instructions. 
Was Gulf a trespasser on the premises or wan there someth lug 
In the lease that gave Oulf the right to do thts'^ 
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MR. PUREY: I haven't looked at the lease. 

THE COURT: That la the Issue here. There Is 
nothing to Indicate that James opened Its mouth In the whole 
thing. Therefore, Oulf must have had a right to do this or 
Oulf Is a trespasser. Where la James In control as far as 
thin work Is concerned? 

MR. PUREY: As much In control as Gulf was. 

THE COURT: As far as the evidence before me the 
first time James knew this was going to happ>en was when some¬ 
body showed up with some material. 

MR. PUREY: Right. 

THE COURT: I assume Oulf hod the right to do that 
without consulting James. Therefore, I assume James was not 
In control, or else they should have called the police. 

MR. PUREY: I submit, your Honor, under the law of 
New York In Culling versus Oetts, the mere occupation -- 

THE COURT: In the absence of evidence to the con¬ 
trary. The evidence before me Is that James never heard of 
this, that his landlord sent these people In and the first 
thing they heard about It was when It arrived. You riiow me a 
case under those clrsumstances that say the tenant In 
possession is liable for what happened and I will be surprised 
MR. PUREY: Well, T don't have the citation:; In 
of me, vour Honor. 1 ean have them 'l\ie:iday morning. Ru 
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under the cnaea which follow, Culllna versus Getto, a minimum 
amount of contact la sufficient to make out a case of control, 
Boryko, B-O-R-Y-K-0 against Bay Ridge, 1s one which comen to 
mind, Lafrado versus Bush, another case. 

THE COURT; If you represent to me there are cases 
that can hold James in on this evidence I will reserve declslot 
on this point. 

MR. FUREY; He Is In on the Indemnity agreement. 

THE COURT; I don’t think so. Let mo read It. 

Where Is It? This la the damnest Indemnity agreement I heard 
of. But that wouldn't be the plaintiffs' case. I would 
still be entitled to dismiss It on the plaintiffs' case. 
Indemnity agreement or not. 

MR. PUREY; Then he would remain as a third party 
defendant under the Indemnity agreement. 

THE COURT; Let me read It. Because 1f It showH 
It In this I want to show It to my former partner, becaus" 

It Is a honey. 

MR. PUREY; Can I read It now? 

THE COURT; Show It to me. 1 have It In front of 

him. 

MR. PUREY; Clause number seven, the agreement 
between Qulf Oil and Joseph James. 

THE COURT; Unless you find m» a case to the contrary 
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I would road that In view of the fact this Is on Gulf Oil 

3 

Corporation form, and In view of the fact that this loaae la 

4 

known and Intended to be for the operation of a gas station. 

5 

I will read that to except the situation In this case where 

6 

Gulf without consulting the lessee went In and for Its own 

7 

purposes -- what was the length of this lease? 

8 

MR. FUREY: The period of time, your Honor? ! 

9 

MR. BRILL; One year. 

10 

THE COURT; One year. I would not read that as 

11 

covering the situation. 

12 

MR. PURSY; Has your Honor read the case of Levine 

13 

against Schone? 

14 

THE COURT; I have, but It seems to me It has nothing 

15 

to do with this situation. As I say, I may be In error, and 

16 

that Is why we have got three wise men up there to set me 

17 

right, but I am not In doubt. But I will reserve declulot) 

18 

If you bring a case saying that the plaintiff has a ca:ie 

19 

against you. Obviously you have an interest under the Doyle 

20 

jcase In keeping him In. 

21 

MR. FUREY; Your Honor, at this time I would like 

22 

to move on behalf of Oulf, although with not too much optimism 

23 

In view of what happened with that. 

24 

THE COURT: I am going to deny It to make your 

Mn 

rwi'inxt. 

1 


I 
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MR. FUREY: I think under the clrcutnatnncofj there 
certainly has been no proof of notice to Gulf of any defective 
condition. There has been no proof of any dereliction under 
the labor lav». As a matter of fact, the case of Wright, 
the case which follows It, It particularly exonerates the 
owner under the circumstances. I move further that these 
plaintiffs are guilty of contributory negligence as a matter 
of law. T move on the further grounds, your Honor, that 
obviously In this situation they were using the overharig 
for the purposes of a scaffold which was Improper and which 
would hold them responsible. 

THE COURT: On all the ground except the f1r;;t , l 
deny the first, and reserve decision. 

Off the record. 

(Discussion off the record) 

MR. ADRLMAN: As far as I am concerned, there is 
one thing that should be tidied up. L.P.W. haa a cross 
claim against Qulf which I think la false as a result of the 
dismissal of the plaintiffs' case and that has to be disposed 
of, I think. 

THE COURT: You made a cross claim against Oulf? 

MR. ADELKAH: Only If thex*e la a recovery against us. 

THE COURT: That automatically falls. 

MR. ADELMAt : Yes. -So I take It that will be 
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dismissed for that reason? 

THE COURT 1 Right. 

MR. ADBLMAN: Then I can leave, your Honor? 

THE COURT: I held you here for my pleasurr* as long 

as I can. 

MR. AOEU4AN: Thank you very much. 

MR. BRILL: Would your Honor take a moment roe to 
look at this. 

MR. AUSUBEL: I haven't had a chance. 

THE COURT: la Oulf resting then? 

MR. PUREY: No, your Honor, I have a witness to 

call. 

THE COURT: Are we ready for the Jury then? 

MR. FUREY: Yea. 

(Jury present) 

MR. FUREY: Mr. James. 

JOSEPH JAMES, called as a witness on behalf 

of the Defendants, having been first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. PUREY: 

Q Mr. James, back In 1966 you were the operator of 

a gas station? 

li 


25 


A 


Yea. 
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C And sold Oulf products there. Is that r1(5ht? 

A Yes. 

Q And you were In there as a sublessee or Guir Oil, 
Is that right? 

A Yes. 

MR. BRILL: If your Honor please, I have to object 
to that because I think It Is the state of the pleadings In 
the pretrial order that Joseph James, Inc., that was the 

lessee. 

THE COURT: All right, your company. 

Q Your corporation was operating the gas station. 

Is that right, sir? 

A Yes. 

Q Old there come a time when some men came to your 
gas station to put up the portion of an overhang? 

A Yes, sir. 

Q Before that, had you had any discussion:) with any¬ 

body about what was to be done there, Mr. James? 

A No, sir. 

Q Did you talk It over with anybody froni Gulf? 

A Would you mind explaining that for me, please? 

Q Yes, did you have any conversations with anybody 

from Oulf about having this porcelain Job done on the gas 
station? 
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/I No, It was supposed to have been done when T took 
the building. 

Q And from time to time did you mention to the people 

from Gulf when are you going to come around and do this job? 

A That l3 true. 

Q Who did you talk to, air? 

A I forget hla name, but he la a manager. 

Q A Qulf manager? 

A Tn the Bronx. 

Q Old you talk to this gentleman on one occasion or 
more than one occasion? 

A Well, It was promised to me when I took the 
building and he kept putting It off and putting It off so I 
told him that I was not going to continue my franchise If 
they didn't fix the building up. The building was In a run* 
down condition. 

Q And eventually, sir, they did send somebody down to 
take care of this thing? 

A Yes. 

Q Did you see anybody measuring up to this job at any 

time? 

A NO. 

0 Did there come n time when you saw Mr. McLean and 

i 

I ^lr. Llnfante come to your station? 
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A When I seen them they were actually working on the 
station. 

Q What were they doing when you first saw them there? 

A Putting up brackets across the front. 

Q And were you advised that this was pursuant to the 
Job that you had asked Qulf to do? 

A No, they didn't advise me of that. All they told 
me that they were sent down by Gulf. I had asked wmt 

they were doing on the property. I think the b1g fellow 
showed me a piece of paper saying that they were sent down 
by Qulf. 

Q Now, sir, did there come a time when an accident 
occurred to these two gentlemen? 

A fes. 

Q And would you tell us Just before this accident 
occurred did you see Mr. Llnfante and Mr. McLean there^ 

A Yes. 

Q Where did you see them? 

A On the scaffold. 

C When you say scaffold, what do you mean? 

A Well, on the overhang. 

Q Would you describe as well as you can just where you [ 
saw them on the overhang? 

A Well, I don't know by name, but the lUtle fellow wan 
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('■ Yea. 

O After the lease was signed, did Gulf hnve anyth 
to do with maintaining or servicing the equipment on the 
gas station? 

A That was their job. They are supposed to keep it 
up, all the equipment, everything. You couldn't call anyone 
from the outside to do any work. 

Q I'm sorry, I couldn't follow. 

^ Gulf did all the work. 

I 

Q Were you consulted at any time by Gulf or anybody 
else about Installing an overhang and new lights? 

A No, no. The discussion I had with Gulf about the 
beautification of the building was to put the porcelain on 
the building and new pumps. Now, I didn't know anything ! 

i 

about overhang. i 

I 

Q Your discussion was limited to new porcelain? | 

A I was promised new pumps, when I took the station 
I was supposed to have — January Ist I was supposed to have 
new pumps, period. 

Q Was there any discussion about Installing lights 
on an overhang? 

A I needed lights Inside. They didn't put any there. 

MR. BRILL; No further questions. I 


PURTHKR CHO.'iiJ KXAMINATION 
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BY MB. IXJBROSKT: 


hang 


Q Mr. James, you say you saw the two men on the over¬ 


One was out on the overhang. 


Which one was out on the overhang? 


I think It was the little fellow. 


Q What was he doing? 

A He was bending over almost on his knees, T think, 
like this, underneath like this, and he reached back like 
this -- I was standing rlg^ht by the pump -- he reached back 
like this to get something from the other guy and apparently 
he couldn't get It without coming out and he came out on -- 
r When he came out, how did he come out? 


A He stepped up on the thing like this and walked 


out. 


Q Walked out? 

A Yea. 

C Standing up? 

A Yea, standing up. The big guy was standing jp, 
the little guy was squatting down. 

Q And the big guy walked out on the overhang? 

A Yea. 

MR. DUBROWSKT: That la all. 


I FURTHER CROSS EXAMINATION 


V. 
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BY KR. AUSUBKL: 

Q Now, Mr. Jamea, first you said you took posneaalon 
of this service station In I 965 , la that correct? 

A As far as I can recall. 

Q And I think the written agreement Indicates lt 

was July 1, 1965 , l3 that correct, sir? 

A It Is pretty close, yes. 

0 I see. At that time when you took over the 
service station, you had some conversations with the manaKer 
of the Gulf people? 

A The Bronx manager. 

Q And at that time did you complain to him that Ihe 

service station was run-down? 

A Yea. When you say run-down, I mean In the terms 
of the other stations It looked very bad because this station 
had no facing on It. 

C Now, at that time when you complained about the 
service station being run-down, from that point up until the 
time of this accident did you ever go up on the roof to 
check the condition of the roof or the coping’ 

A No. 

Q Did you ever see during that aame period of time 
between July 1, I 965 and the time of this accident anybody 
from Gulf go up on this roof to check the condition of the 
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roof or coping? Just yea or no. 

A No. 

Q Did you ever aee any architect go on top of that 
roof at any time before thla job waa undertaken? Juat yea 
or no, please. 

A No. 
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THE COURT; Do you know an architect when you see 

one? 

THE WITNESS: V .11, I Imagine he's a human being. 

Q Let me ask you thla: did you see anybody on behalf 
of Qulf -- 

A I saw no human being going up on the building, 

six. 

C.' Po.lIowlng thla accident, did you see some police 
officers at the scene of the accident? 

A Following the accident, yea. 

Q Did you ever give your name as a witness to any 
of these police officers? Juat yea or no. 

A No. 

Q Sir? 

A No. Not that I recall. I might have, because T 
was the owner of the station. 

Q Let me ask you thla: do you have any distinct 

recollection -- thex*r were a number of police officer:; -- do 
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you have any dlstlriCt recollection now as having told any 
police officer that you were a witness to this accident? 

A No, air. 

C< As a matter of fact, before you came down here today 
was It ever your recollection that these two men were working 
on the roof and the overhang at the time of this accident? 

A I picked the little guy up myself. 

Q No. I am asking was It ever your recollection 

that at the time when this accident occurred that these two 
men were working on the roof and the overhang? 

A You mean did I see them working on the roof and 
the overhang? 

Q Was it ever your recollection that just before thio 
accident occurred that these two men were working on the 
roof and the overhang? 

MR, BRILL: If your Honor please, I object. 

A I don't know -- 

MR. BRILL: Just a minute. I object to the form 
of the question. 

THE COURT: The form of the question Is klr^d of 
confusing. Ask him whether that happened. 

Q Did you see the . .:n Just before the secldent 
happened partially on roof and partially on the overhang? 

A No. I saw one man on the roof and one nie.n on 1 he 
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overhang. 

Q Let me ask you this: do you remember that you 
appeared for an examination before trial back on April 30, 

1970? 

A Yea. 

Q And do you remember In this examination before 
trial after you wert through the swearing In that you were 
asked this question at page eleven, line twenty: 

"Did you see the men as they worked partially 
on the roof and partially on the overhang? 

"A Yea, air." 

Did you give that answer to that question on thnt 

occasion? 

A I Imagine I have. 

N*R. FUREY: Objection, this la not Inconslntent 
with what he testified to. 

THE COURT: Overruled. You gave that answer to 
that question? 

THE WITNESS: As far as I recall, T did. 

Q As far as you recall that was the truth? 

A Yea, both of them are the truth. 

Q On the day this accident occurred, was your service 
station In operation^’ 


25 


A 


Yes, sir. 
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Q Had It been In operation during the tlirn that these 
two workmen were on the job site? 

A Yea, air. 

Q Cars were coming in and going out? 

A Cara were coming In and going out, but not where 

they worked. 

Q I understand. But the service station was in 

operation, la that correct? 

A Yes. 

Q And you were pumping gas, were you not? 

A Yes, air. I was not pumping gaa. 

Q Sir? 

A The question was: was I pumping gas? 

Q Yes. 

A I was not pumping gas, no. 

THE COURT: But gas was being pumped? 

THE WITNESS: Gas was being pumped, yea, sir. 

Q When you saw these men come down, did you see the 
coping come down? 

A The whole hanging that they put up, just came right 

down. 

Q T am asking you, did you see cement other than the 
overhar. >; coming down? 

A About three bricks. 
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‘ » * 

Q Three bricks? 

A They were all right together, cemented right 

together, laying by his foot, 

Q And when you talk about three bricks, you ar'^ 

talking about three bricks from the top of the wall, 1 13 that 
oorrcc t? 


A I am talking about three bricks. 

Q I understand. What were the dimensions of th“ 
three bricks that you saw came down? 


^ Regular size brick, about eight by three and a 
half, something like that. 

Q Eight Inches by three and a half Inches? 

A Something like that. 

Q Didn't you see the whole top of that aoctlon of 
the wall came down? 


'' I didn't see that. 

Q You didn't see that? 

A I didn't see that, no. 

Q You didn't see these pieces come down at any t1mo 
after the accident? 

^ I told you I saw three bricks cemented right 
at the gentleman's leg. 

THE COURT: Which fellow? 

THE WITNESS: The little fellow. The other one was 
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up on top laying on his back. He thought hlr> back way broke. 

Q Now, did you see how far In that overhang went 
before the accident happened? 

A How far It went In? 

Q Yes. Did you ever make an observation before 
this accident? 

The overhang was over like this. This Is the ovrr- 

I hang. 

1 

! Q Yes. But did you see how far on the building side 

1t went? 

I 

I 

I THE COURT: There Is a confusion In terms. 

I 

j THE WITNESS: I don't know what he mean;i. J thought 

j the overhang was the lip over. 

THE COURT: Yes, the ordinary meaning la that. Rut 
the othert use It differently. 

Q How far above the level of the overhang war: that 

roof? 

A I would give a guess. I would say fifteen or twr^nty 

^ feet. 

r For how long before this accident were the men 
working on the station? 

A Maybe a couple of days. 

Q What Is n couple of days to you? 
j A 'I'vio days or three days, a couple of day:-.. 
















632 a 

- 




621 

1 

jw-]f-311 James-Cross 

( . ’ 
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( 

And did they -- the station appear to be 


3 

Improved 

after they came down to do this work? 


4 


MR. BRILL: Objection. 


5 


MR. AUSUBEL: Withdrawn. 


6 


I have no other questions. 


7 


THE COURT: Any redirect? 


8 

REDIRECT 

i 

EXAMINATION 

\ 

9 

BY WR. FUREY: 

1 

1 

10 

Q 

Mr. James, when you took possession of the 

i 

gas 1 

11 

station. 

1 

did you agree to examine the premises and were fully j 

12 

faml liar 

with the pmlses, buildings and fixtures? 


13 


THE COURT: It Is leading. The answer Is yes. 

14 

Q 

And you did check over the premises before 

you 

15 

took possession of them, Is that right, Mr. James? 


16 


I checked the equipment, not the premises. 


17 

^ c 

You checked the building to see if It was i 

n good 

18 

s ha pe ? 



19 

A 

I checked the equipment, not the building. 


20 

f 

You didn't check the building? 


21 

A 

I wouldn't know If It was In good shape or 

not 

22 





If I saw 

It. 


23 

1 _ 




1 

Old you look at It? 


24 




1 

i A 

Yes, I didn't like the facing cf it, I didn 

•t like 

25 

I 




the way 

It looked and this Is the reason -- 
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c< You are talking about appeamrice? 

A Appearance, yes. 

Q You were questioned by Mr. Auaubel concerning your 
testlncony on an examination before trial which took place 
back on 1970. Did you also give these answers to thoite 
questions, Mr. James, back In that time -- page fourteen, 
line eight -- 

"Q In the course of their work, did you see 
one of these men go onto the overhang and then another 
Join him there? 

"A Let me ask you one question at this time. 
You asked me did I see a man on the overhang? 

"Q Yes. 

"A There was a man on the overhang. 

"Q You didn't see the other one Join him 

there? 

"A Another man joined him there very chorlly. 
"Q Were they standing upright or lying down? 
"A One was down and one was up. 

"Q You don't know which was which? 

"A rhe big man was up and the little man wa.*; 

down. 

"f As I understartd you, you said one of them 

seemed to be inserting a light at the edge of the building? 
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A This Is merely an assumption. 

"Q Yes. 

A The little fellow actually -- the big fellow 

threw son,ethlng and he reached back for It. That I 3 when the 
big fellow came on. 


Q Did you say anything to either of them at 
that time or at any time Juat before something hsppced? 

"A I don't recall. 

"C What did you see happen after the two men 
got on the overhang? 

"A Pell (Indicating)." 

Old you give those answers to those questions then? 
A Sounds like my wozxls, yes. 

MR. FUREY; That Is all. 


THE COURT: Any further questions, gentlemen? 

MR. BRILL: No, your Honor. 

MR, DUBROWSKI: No, your Honor. 

THE COURT: All right. You may step down. 

(Witness Excused) 

MR. FUREY: Defendant Oulf rests, your Hunor. 

THE COURT: Everybody rests? 

MR. HAUT; Your Honor, we have certain motions. 

THE COURT: I know, but no evidence. 

MR. HAUT: There may be some evidence or. the pert of 
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Beaman. 

THE COURT: Ladles spd gentlemen, you may have 
another short recess mhlle I exercise my constitutional 
obligations. 

(The Juv left the courtroom.) 

(In open court without the present of the jury) 

MR. HAUT: Your Honor, all the case Ui in with 

respect to plaintiff and defendrats and at this time „e have 
rested. 

At this time, I would like to renew my motion -- 

THE COURT: I will tell you what’s wrong with 
your argument, not to cut you off, but tell you what to 
direct yourself to. It aeems to me the Jury could find 
from the evidence before us that your client failed to give 
them proper Instructions on how to act and, therefore, 
you are negligent. 

MR. HAUT: The liability has to flow through Oulf. 

THE COURT: The Jury In my view can find they can 
disregard the testimony of the last witness. Offhand, he 
stnick me aa quite believable, but that Is their problem. 
They can disregard the testimony of the witness or they can 
accept the teatlraony of this wltneaa and conclude that on the 
basis of the Instructions these people got from you i ey were 
guilty of no negligence. But you were guilty of negligence In 
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not Instructing them properly. 

MR. HAUT: Your Honor, we are not a 


/ , ' 


primary defen¬ 


dant. 


THE COURT: I don't care what you are. These 
people are only negligent If they didn't act according to 
how a reasonable man In their circumstances would have acted. 

MR. HAUT: Your Honor -- 

THE COURT: May I finish? I haven't finished my 
argument. Listen to me flrat. As I view It, negligence 
means these two men didn't act as reasonable persona in 
their positions would act. It seems to me the jury can 
find In view of the'instructions they got from their employer 
they were acting In a reasonable, prudent way according to 
their craft and that the negligence was yours. Now, that's 
what I think. Now, you argue against It. 

MR. HAUT: Even if your Honor la correct -- 
THE COUR^: Which Is a big assumption. 

MR. HAUT: No, assuming that your Honor la correct, 

I am jumping headfirst In, and If your Honor la correct, let's 
assume that your Honor Is correct, yet the liability can't 
flow from the plaintiffs to the third party defendant directly. 
It has to flow through Oulf. In other words, there has to 
^be a violation of duty on the part of Qulf to the plaintiffs. 
|rherelii i... duty. Thaf.-i In all the other canen. (iw i f c.-...'t 
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be liable by virtue of our negligence In the work. 

THE COURT; Of course they can't, but they are 
liable -- I am not saying that the jury Is going to find 
negligence. The jury can find that Gulf was rtegHgent In 
not -- which would entertain a motion to set aside such .i 
finding Is beside the point here — the jury can find Gulf 
was negligent In not notifying the laborers who were business 
Invitees on their premises of this danger. 


coping? 


MR. HAUT; Of the defect In the premises, the 


THE COURT: Of whe defect in the premises. That 


makes Gulf liable to them. Now, If you were negligent in 
not giving them proper Instructions how to deal with this 
situation, you would be liable to Gulf. 

MR. HAUT; Your Honor, may I say this then 
so we posited that Gulf's llblllty Is from a defect In 
the premises. 

THE COURT; That's right. 

MR. HAUT; There must be some defect In the premises 
before we even talk about It first. 

THE COURT: That's right. Rut that doesn't mean 
you have an obligation to Gulf as a subcontractor to seo that 
thw-.* t1*' Ivin.'Mv 11U' '' del?'I**. 

I 

l| hut. HAUT: Here, .sir, w« have t»*) worknifii who uie t1»e 


/ 
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only workmen on the premises. They are experience workmen 
who have done this on numerous occasions. 

THE COURT; It Is sn excellent ,lury arf^uinent. But 
the jury can find that in light of the stupid Instructions 
you gave them — 

MR. HAUT: It Is not stupid. 

THE COURT; I am not saying It la stupid. They 
testified to Instructions that your people told them by 
which to get out on that parapet. The jury might find that 
Is very bad Instructions they were following. 

MR. HAUT: If they are liable. It would be contribu¬ 
tory negligence. 

THE COURT; It would not. To be contributory 
negligence they would have to be negligent as a reasonable, 
prudent man In their circumstances. Their clrcumstatice In¬ 
cludes In3tructl9na from their employer which they are entitle^ 
to rely on. That would make them not negligent and you 


negligent. 


MR. HAUT; I won't go further. 

THE COURT:^ The Court of Appeals might disagree 


with me. 


MR. DUBROWSKI; Your Honor, I think I am in a 

I 

unique position here because Qulf has a claim against me 
because the work was improperly done. 


\ 
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THK COURT: No, their claim against you la that 
you authorized plans which on their race were dangerous. 

The only sensible thing which this so-called, 1n my view -- 
In your view It might be different -- the only aenslbic Uilng 
that this so-called expert on buildings who came from Florida 
said In his whole testimony was that this coping was no 
part of the structure, was Just an architectural ornament 
placed on top. Now, that was not challenged by anybody, 
and as T say It ..as the only sensible thing he said as far 
as I am concerned In his whole testimony. The drawings 
P^^duced by the architect iw on their face that this ornamenljal 
piece of coping Is being used as a weight-bearing elemrnt. 

I don't know much about architecture but that to me la absurd., 
and you people with- the architect as -- the architect's 
drawing with your Imprimatur on It and accepting your general 
contractor and this character from Florida as a general 
contractor, he, looking at those plana knowing It was an 
ornamental piece of structure, should have known It was a 
thing of danger. 

KR. DUBROWSKI: Except I hod an archl t.?ct do It, 
not a contractor. 

THE COURT: That's your problem. 

MR. OUBROWSKT: That's not my problem. 

THE COURT: Where a piece of paper Is piesentf*u to 
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you and you're a general contractor, I think the Jury can 
flna -- you are In a different position than Oulf, there 
la no evidence that Oulf ever saw It. 

MR. IXJBROWSKI? Nc evidence I ever saw It. 

THE COURT: Your name la on it. The Jury can 
find from your name being on It that you saw It. 

KR. IXJBROWSKI: Oh, yea. 

THE COURT: The Jury can find from your name being 
on It that you aaw It and from this expert's answer I think 
the Jury can find that a reasonably Intelligent architect 
contractor should have seen that that was a faulty drawing. 

MR.DUBROWSKI: Your Honor, my recollection of that 
drawing was that It didn't show any coping on It whatsoever. 

THE COURT; It looks like coping to mo. 

MR. AUSUBfiL: It shows the thing goes right to the 
top without specifically denominating coping. It Is right 
here, your Honor. 

MR. OUBROWSKI: My recollection la It doesn't show 
any coping, period. It Just shows brick. There Is no marking 
or anything. 

THE COURT; There Is coping there. 

MR. DUnHOWSKIi From his testimony I hejirve he 
utimlitou therti wutf iiu oovilng tihown In the nkelult. 

IMK COURT; All right. You don't have to make n very 
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careful examination. You are presumed to know the nature of 

S. 

the building when you are going to put things on lt. 

MR. OUBROWSKI: All I did was provide the mat'^rlals. 
THE COURT: I understand you made the contract with 
Gulf and Gulf had no contract at all with -- 

MR, DUBROWSKI: But In my contract with Gulf, I 

was going to 1d»'ntlfy It for any damage In connection with 
such work. 

THE COURT; Tiils Ip damage In connection with 

such work. 

MR, OUBROWSKI: If the plaintiffs looks we have 
no problem. 

THE COURT: I quite agree. 

MR. DUBROWSKI: If the plaintiff wins. It doesn't 
have anything to do with their work. If they win It means 
they did the work properly. 

THE COURT: It does not mean they did tne work 
ri'^perly. I Just explained that to your colleague. It m^ans 
that they In light of the Instnjctlons they got from their 
employer acted In a reasonably prudent manner. It doesn't 
mean they did their work properly. You keep on saying that, 
but that Is not what the evidence la now. We have testimony 
from which It can be Inferred that the person from whom you 
subcontracted gave these neople Instructions which were sulclda 


I. , 
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MR. HAUT; I don't see that In the evidence. 

THE COURT: I did. I don't know Mhat you were 
doing here when It was coming In. 

MR. HAUT: Where can you put to evidence that we 
gave Instmotlone that were suicidal, sir? 

THE COURT: Instructions they got from their boss 
they said they were following when they came out on the 
parapet. 

MR. HAUT: They said they weren't out on the parapet. 

THE COURT; Not as far out on the parapet as Mr. 

James said, but they were far enough on the parapet to make 

It a highly unlikely place to be In light of the fact that 
the parapet was attached to an ornamental -- 

MR. HAUT; There Is no testimony to that effect. 

THE COURT; There Is testimony. You can see from 
the pictures. 

MR. HAUT; They said they were over the coplr^g 

portion. 

^ THE COURT: No, they didn't. If you read their 

examlnat'on before trial which the Jury la entitled to accept 
they were halfway up. And If you read the testimony they 
'give as to their Instructions, you will see that the inntruc- 
j| I lori ' wt*i'e wr >ng. 

MR. HAUT; 'l'h»*re Is nothing In the Instruct’ona lliey 
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could f,o halfway out or any distance out. 

THE COURT: They said they followed what their 
instructions were. 

NIH. HAUT: The difference is here teatl fyi nji; at 
the trial here is that they are testifying they are over here 
on the coping portion and they testlf'ed at thi:; trlaj here 
that they didn’t go further out and they didn't ::ee their 
instructors go further out. 

THE COURT; No, then they accepted their -- this 
la a very beautiful Jury argument, but the net of the testi¬ 
mony la. If the Jury believes them, I say that they were 
following the instructions they got from you people. They 
said at least ten times that they did this job eynctly th« | 
same way as they did all other jobs and did this job exactly 
the way these people told them to do It. 

The argument that this Isn't true Is anothf'r question. 
MR. AUisUBEL: Excuse me, I don't mean to obhrevl.ite 
the argument. 

MR. IXJBROWSKI; I am abbreviating It right now. 

MR. AUSUBEL; fn light of your honor';- .sugge.stlon 
about enlarging the photographs, 1 would like to give to 

I 

' t 

the manager from Alfred H. Miller Company, if you will p'^rmlt 
me, to release these four photographs viiich are nnrked ns '•:<hibn;( 
14D, H,(J In evidence to make photograph'? 30 they mmk themi 


t 
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THR COURl': Do you have any further arcumenta? 

MR. DUBROWSKI: I can see how the wind Is blowing 
and any further argument would be wasting time. 

THE COURT: There Is no law against that. 

MR. DUBROWSKI: Yes, your Honor, why waste time. 

MR. BRILL: Now that Mr. Furey has rested, I would 
like to renew my motion. 

THE COURT; I don't see any evidence that Hes you 
In. 

I would like to hear Mr. Furey. 

MR. FUREY; Addressing myself first to the common 

I law question, your Honor, we have a situation certalrily Mr. 
James was as much In control of the premises as Culf If not 
more so. 

THE COURT: Walt, don't argue that. I will hear 
that Tuesday morning after you have briefed It. As of this 
minute, I will grant his motion. But If you show me the 
cases to support the ailment which I know you ore going to 
^ make, T am not trying to cut you off, I know exactly what you 
'are going to say, and I disagree with you, but I don't make 

II he law. 

I MR. FUREY: Mr. Brill will still be here Tuesday 

I morning, your Honor, In case you decide -- 
I THE COURT: That's up to him. 
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MR. HAUT; Kay I add one'more point on mine? 7 
think we're overlooking one crucial factor and I will be fihort 
and to the point. 

It also has to be the proximate cause nn.i i ;inbm1t 
as a matter of law the proximate cause of the accident wan 
not where the accident occurred but the coping. I am 
addressing myself to an issue of law, not of fact. I am say¬ 
ing as a matter of law the proximate cause of this accident ■ 
was the fact that the coping moved and came down taking every¬ 
thing with them. So that no matter where they would have 
been -• 

THE COURT: No, If they hadn't gone out on the er<fl, 
the coping would have held. The coping was obviously ntronr. 
enough to keep the thing there because It's been there for 
sometime. It's been there for a day and a half at least and 
probably would still be there unless there was n heavy snow. 

MR. KUREY: Your Honor, I have one further motion. 

I would like to move to strike out the testimony of Kr. 

Leavln relating to the cause of the accident Inasmuch as It's 
based on a premise not based on the proof. Mr. Ixjavln 
baaed his opinion on the premise two plaintiffs were standing 
on the coping at the time. There la no proof they were stand¬ 
ing on the coping at this time. Therefore, the opinion must 


fall. 
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2 

THE COURT: I won't atrike It. If you know It's 


3 

evidence to be based on, you are much greater than I am. 


4 

1 will explain that. 


5 

MR. DUBROWSKI; Can we take a flve-minutc break? 


6 

THE COURT: Is there anything further? 


7 

MR.DUBROWSKI: I may call a witness. 


8 

THE COURT: I have to leave here at ^1:30 on the 


9 

dot. 


10 

MR. DUBROWSKI: Can you give me a minute to think? 


11 

THE COURT: Yes. 


12 

(Pause) 


13 

HOWARD GREGORY SPENCER, called 


14 

as a witness on behalf of the Defendants, having been 


15 

1 first duly sworn, was examined and testified as follows: 


16 

DIRECT EXAMINATION 


17 

BY MR. DUBROWSKI: 


18 

Q Sir, will you give us your address, please? 


19 

A 101 Qorsuch Road, Lutherford, Maryland. 


20 

Q G-O-R-S-U-C-H? 


21 

A Yea. 


22 

Q Are you employed by Beaman Corporation, air? 


23 

A Yea. 


24 

C How long have you been with them? 


m 

1 

j A I'wetity years. 

1 ' 
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Q What Is your position with them? 

A At the time of the deposition I was vice president 
of Beaman Company of Virginia and manager of Beamai Company 
of Virginia and also manager of Beaman Company of Maryland. 

Q What's your position today? 

A Well, we have consolidated. It has changed some. 

THE COURT; You do the same thing? 

THE WITNESS: Yes. 

Q Sir, are you an engineer of any kind? 

A Yes, T am a graduate engineer. 

Q What type of engineer? 

A Ceramics. 

Q What Is a ceramic engineer? 

A A ceramic engineer la an engineer that Involves 

In any nonmetalllc that comes from the earth. 

Q Are you familiar with the overhang which we had 
Involved in this case, sir? 

A Yes, sir. 

Q I show you Defendants' Exhibit B In evidence, sir, 
and ask you If any part of this was obtained by Beaman 
Corporation. 

A Yea, these are our plans. The first part In a plot 
pint) whit'll In net tiurs, thin nin '^11 portion. 

g Yes, sir. How nbout the second page, .mail portion'’ 
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A It could be. It la not Identified as being by 
Beaman, as I see. I don't believe that any of the small 
pages are Identified as being by Beaman. 

Q But the big page Is, sir, right? 

A Yes, air. 

Q That was done by a New York architect, sir? 

MR. AUSUBEL: Just a minute. I object to who U 
Is done by as leading and suggestive. 

THE COURT: Doesn't It say on the face? 

MR. DUBROWSM: Yea, I believe so. 

Q Right In the lower right-hand corner Is the name 


13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 


Mitchell? 

A Yes. 

Q And he's an architect? 

A Yes. I do not know him. There la a registered 

architectural seal on the plan from the State of New York, 
right. 

Q Old Beaman Corporation get that large thing, sir, 
large part of Exhibit B? 

A Yea. We would have drawn this, yes, sir. 

Q And would you send It to anybody after It was 
finished? 

A Yes, we would send It to the customer and It would 
be given in this case to Mr. Sol Casso, his firm. 


25 
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Q Well, Sol Casso, what firm Is that? 

A United Porcelain 1 think he was operat1nf>; under. 
Q Who la the customer? 

A Gulf Oil Company. 


Q 

attached 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


Now, sir, this overhang — was any part of 1t 
to the top of the brick wail? 

To the very top of the brick wall? 

Yes. 

No, sir. It should not be. 

All right, sir. 

When you say top, you are talking about coping? 
Coping, or whatever. 

Right. 

What supports tne overhang, sir? 

Drive rivets Into the wall bracket. 

Where Is this wall bracket? 


A Attached to the — It's fastened to the face of 


the parapet wall. 

Q In your opinion, sir, which would be the best way 
to put the lights on? 

A To Install the lights? 

Q Yes, sir. 

MR, AU.SUBEL: Your Honor, T object to that. 


THE COURT: I don't see that. 
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2 


Q 

Let me put It this way« sir. 

3 



Beaman Corporation has been selling these overhangs 

4 

for 

how many years? 

5 


A 

Perhaps fifteen years and up. 

6 


Q 

Do they sell them to only Gulf or to other stations? 

7 


A 

All oil companies, hopefully. 

8 


Q 

This particular one, has It been sold over a period 

9 

of 

time? 


10 


A 

It was sold during a limited period of time. We 

11 

perhaps did aa many as two thousand of those. 

12 


Q 

And you are familiar with the overhang, sir? 

13 


A 

Yes, It is an old system, but I am familiar with 

14 

It. 



15 


Q 

Are you familiar with all the parts of It? 

16 


A 

Basically familiar with all parts of It, yen. 

17 


Q 

And you are familiar with how It should go up? 

18 


A 

Yes, sir. 

19 


0 

How should the lights go up? 

20 


A 

The lights should be Installed from a scaffold 

21 

from the 

front of the overhang. 

22 

1 


MR. DUBROWSKI: Thank you, sir. No further questions 

23 



I have one, excuse me. 

24 


Q 

Mr. Beamsn, did -- I mean Mr. Spencer, did Beaman 

25 

Corporation have anybody at this Oulf aervlne station? i 
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A This station had to be inanaged« yes. A rapresentatl 

of Beaman or of United Porcelain had to measure the station. 

Q Cthei- than that? 

A Not that I know of, no, sir. 

Q Old Beaman deliver the products or material to the 
station? 

A Yes, we did. 

MR. DUBROWSKl; Thank you, sir. 

MR, HAUT: Your Honor, this may carry over 4:30. 

THE COURT: We have five minutes yet. 

CROSS EXAMINATION 
BY MR. HAUT: 

Q Did you, yourself, ever visit this particular loca¬ 

tion that Is the subject of this accident? 

A No, Sir. 

Q Old you have any knowledge as to the type of wall 

or roof that this building had? 

A This particular roof, no, sir, I do not. 

Q I ask you to refer to that, sir, and ask you 

whether there Is any Indication on that diagram as to whether 
the top of the overhang Is to be level with the top of the 
wall. 

A The top of the overhang Is not level with the top 
of the wall. 


•V 
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0 Aid where Is thst Indlcsted on the diagram? 

A At this point* sir. Here's the top of the wall. 
Here's the top of the overhang. 

f 

Q Now, sir, directing your attention to this right 
on top, is this pert of the overhang or the top portion of 
the overhang? 

A That Is a corrugated roof, yes. 

C Does that corrugated roof decking or the extension 
thereof go over the top of the wall? 

A Yes, it does. 

Q la there any Indication as to whether there Is a 
coping at the top of the wall? 

A This indicates there is a coping. 

0 Dots it indicate the top of the decking la going 

over the coping at the top of the wall? 

A Yea, it does. 

Q Hor», air, you made some statements with respect 

to th. to put the light, in. Ooe. Beoman erect on 
occasion these overhangs? 

A Yes, sir. 

C. And how many jrears has Beaman been involved In 
the erection of lighta, erection of overhangs of this type? 

A Approximately fifteen years. 

0 And on these occasions, are you or somebody In your 
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employ on the joba? 

A At times, not all the time. 

0 Well, the Beaman workmen are on the Job? 

A Yes. 

Q Are Beaman workmen Instructed aa to any particular 

manner to put the lights on? 

A Yes. 

Q What la the manner that they are Instructed In? 

A To uae the scaffolding to put the lights on the 
building. 

Q Do Beaman workmen ever put the lights onto the 
1 

roof? 

A It la possible, I couldn't answer that. 

Q To your knowledge, air, are they Instructed not 

to put the lights on from the roof? 

A No, they are Instructed to put It on from scaffoldlnJ. 

Q Are they Instructed not to put It on from the roof? 

A No. 

THE COURT: Are they Instructed to put It from 
the scaffolding, do you affirmatively Instruct them? 

THE WITNESS: Yea. 

Q You )nstx*uct them not to put them on from the roof? 

A No. 


To your knowledge, air, do the workmen ever pul. the 
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lights on from the roof? 

A I have never seen it done. 

THE COOFT; You have never seen It done? 

THE WITNESS: Yea. 

Q la it possible to put these lights on from the 

roof? 

A I think it is possible. 

Q Would you say it is a safe procedure to put them 
on from the roof? 

A No, sir. 

Q Now, aasumlng that the roof is in a solid and sound 
condition and that the wall is in a sound condition, would 
there be any problem with safety in terms of putting them 
on from the roof if the men were standing or kneeling on the 
coping at the time? 

A No, sir, the only problem would be dropping the 
light Itself. 

0 There would be no safety problem? 

A No, sir. 

Q Now, sir, how many years prior to this accident 
hod yo»: entered into any contractural arrangements with United 
Porcelain? 

A T have no idea. 

0 Rut It was sometime? 


I 
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2 

A Yea. 


3 

Q Sir, had you ever apoken to people from United 


4 

Porcelain as to the manner In which these lights are to be 


5 

1 natalled In the overhang? 


6 

A I have not. That was not part of my territory. 


7 

Q Whose territory would It have been? 

1 


8 

A It would have been under the company operation. 

1 

9 

a branch operation. 


10 

1 

Q To your knowledge, air, did whoever*s territory 


11 

It was ever speak to United Porcelain and advise them as to 


12 

what you thought was the proper way to Install these lights? 


13 

A I would not know. 


14 

MR, DUBROWSKT: I object to the form of the question. 


15 

THE COURT; He says he does not know. 


16 

Q With respect to the territory you covered, did 


17 

you ever advise anybody with respect to what you thought was 

1 

18 

the proper manner to put In these lights? 


19 

A Yea. 

1 

20 

MR. HAUT: That Is all. 


21 

THE COURT; How long will you be? 


22 

23 

MR. AUSUBELt I have some questions, your Honor. 


24 

25 

THE COURT; I was asking the question. 

MR. AUSU3EL; I worked all last night preparing 

for It, so I feel a little frustrated. 
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THE COUffTi You can have as long as you Mant. 

MR. AUSUBEL: May I su gg est that perhaps I could, 
if the wltneaa can cone back here on Tuesday — 

MR. DUBROWSKIs He has to come back to North Carolina 
THE COURT: I understand, but today I can't stay 
beyond closing time'. 

MR. AUSUBEL: Could you come back Tuesday morning, 

sir? 

THE WITNESS: It's possible. I suffered a stroke 
In November -- 

THE COURT: How long will you be? 

MR. AUSUBEL: I will try to work with an much 
dispatch as I can, your Honor. 

THE COURT: All right. Oo ahead. 

CROSS EXAMINATION 
BY MR. AUSUBEL: 

Q Now, sir, you indicated that you did appear for a 
deposition some years ago on June 19, 1970, la that correct? 

A Yea, sir. 

Q While you were a ceramic engineer you were asked 
questions about material Beaman had supplied In connection 
with the Installation of this prefabricated overhang. Is that 
correct? 


A 


25 


Yes, sir. 
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Q You checked out as to the strength that these 
rivets# these drive rivets could bear once they were placed 
Into the building, la that correct? 

A That's correct. 

0 Vfhat was the strength of these drive rivets once 
they were Installed In the building In accordance with these 
plans that you drew? 

A A single drive rivet has a shear strength of 
2,060 pounds, it has a tensile strength of 2,010 pounds 
In shear, 1,060 pounds tensile strength. That's per rivet. 

Q Assuming that this overhang had been put In on this 
building, would these various brackets and angle Iron 
supports, would that overhang tend to sustain certain weights 
on It? 

% 

A Yea, sir. 

0 What would you say would be the weight load If the 

building Is properly constructed and maintained that this 
overhang could sustain once It was put In In accordance 
with the plans that you have drawn? 

A Well, It was probably designed for a dead load of 40 
pounds and a live load of perhaps 30 or 40 pounds. This 
Is per square foot. 

Q Per square foot? 

A Yen, nlr. 
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Q And hOM big M&s this overall overhang on this 
particular job site? 

A Well, the overhang Itself la two foot In length -- 
I mean It's two foot in depth. The overhang Itaelf Is two 
foot In depth from the building line to the line of the 
lights. 

Q What waa Its length? 

A I don't know. Approximately 83 feet. 

Q You Indicated that you did Indeed draw that large 
diagram which you sent to the customer Oulf and a copy of 
which you sent to United Porcelain, la that correct? 

A *Ihat waa a Beaman drawing, yea. 

Q Before you submitted that Beaman drawing to either 
United Porcelain or to Quit, did you ever arrange to have any j 
Inspection made of the roof or coping on this premises? Just 
yea or no. 

A No. 

Q Now, after you anticipated, according to this 

drawing, that the overhang would go above and across that 
coping -- la that correct? 

A Yea. 

Q You also antlclpmited, did you not, that In putting 
up this overhang that work would be done from the roof side. 


Isn’t that a fact? 


I 
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A Prom the roof aide? 

Q Yea. 

A Some woiicwoul( be done from the roof aide, yes. 

Q You understood when that overhartfr was p.olng to be 
put on that certain work waa to be done from the roof aide, 
la that correct? Just yea or no. 

A Yea. 

Q Old you ever provide any scaffolda at this job 
site for any of the employeea of United Porcelain? 

A No, air. 

-i Old you ever write to them or suggest to them in 
writing that they should provide scaffolds to p»jt in the 
lighting perimeter? 

A I ha ve no idea. 

Q Old you ever see any such letter or memorandum In 

your file? 

A No, sir. 

Q Did you ever or to your knowledge did anybody on 
behalf of your company ever make any Inapectlonr. with respect 
to the manner and methods of doing this kind of work on prior 
Jobs that were done by United Porcelain 1n connection with 
Beaman materials? 

^ We hnve neiil, a Benmati Inapi'.-tnr to worU wHI» Uni tod 
t'ornwlnln (m m inNiajilon. whether or noi ib*Mf hmj. 
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one on Gulf's Job or not T do not know. 

Q farter you let ou'. this job, do I understand 
correctly that at no time did you communicate with United 
Porcelain and Indicate to them that you had not made any 
Inspection of the roof or coping on this building before you 
sent them that plan. Is that correct? 

A Tha t's rlght. 

Q Old you ever advise the Building Department of the 
City of New York before that plan was submitted that no one 
on your behalf ever made an Inspection of that roof or coping 
before that plan was filed? 

N;R. DUBROW.*>KI: Objection, your Honor. 

THE COURT: Walt a minute. Let's hear the 

objection. 

MR. DUBROWSKI: You In this case can either deal 
with Beaman Corporation, or the architect. 

MR. AUSUPEL: I am referring to Beaman Corporation. 
MR. DUBROWSKI’ Not the architect. 

THE COURT; You don't know who the architect Is? 

THE WITNESS; No, sir, T do not. 

PHI*. COURT: You don't know If any Beaman employee 
ever gave any such advice? 


25 


THE WITNESS: I do not. The seals bear -- 
THE COURT; That's enough. 
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Q Was there any record which you had in your file 
in connection with this project which indicated that anyone 
went up onto the roof of this building to check out the coping 
or the parapet wall in terms of Its strength or durability? 

A Not for strength or durability. Very possibly on 
the wall. 

Q Was there any record that anybody had gone up onto 
the roof of this building to check out the strength or con¬ 
sistency of the coping or the parapet wall before you drew 
up these plana? 

A No, sir. 

Q As a matter of fact, the man you sent down, wasn't 
It one of your people who wont down to make the measurements 
and not United Porcelain? 

A I do not know. 

0 Well, back In 1970 wasn't It your recollection 
that it was one of the Beaman Corporation representatives that 
went down to make measurements at the job site? 

A This could have been, I do not know. 

C Do you recall at page eighteen, line nine In your 

deposition -- you went over this, did you not? 

A I did. 

You went over It before today and executed It? 

A On the plane. 
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Q "Once you got this order from Oulf Corporation 
In terms of your general practice before this Job of December 
9* did Beaman ever make arrangements to make an 

inspection of the gas station that Mould be modernlred and 
renovated? 

"A Not Inspection. The dimensions of the 
building would have to be predetermined. In other words, 
we would have to measure the length and width of the building.' 

Do you recall being asked that question and giving 
that answer? 

A We -- 

Q No, T am Just asking. 

THE COURT: Oo ahead and explain. 

t 

A We in that context would be either Beamon or United 

\ 

Porcelain, yes, sir, and I don't know which one. 

Q As a matter of fact, your first communication to 
United Porcelain In connection with this Job was on June 
20, 1966 , Isn't that a fact? 

A I don't know. 

THE COURT: Is that relevant? 

MR. AU.IUBEL; Yea, it Is, your Honor, as to who 


made these measurements. 

24 

case? 
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THE COURT: What difference does It make to your 
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MR. AUSUBEL: All right. You are not trying anybotly 
else'a case I hope, not at this hour of the night. 

0 As far aa United Porcelal » Is concerned, Ix war: 
not retained to do anything as far as the roof or coping. Is 
that correct? 

A That's correct. 

Q It was only to provide the labor for the Installatlo 

that was called for. Is that right? 

A That's correct. 

MR. AUSUBEL: I have no further questions, your 

Honor. 

THE COURT: Anything further? 

MR. PUREY: Just a couple, your Honor. 

CROSS EXAMINATION 
BY MR. FURRY: 

Q Mr. Spencer, does the plan you were discussing 

show the coping? 

A Yea, sir. 

Q With regard to the coping, does It show whether or 
not there was to be any attachment to the coping accoixllng 
to those plans? 

A That plan does not. 

Q Does It show there was not to be any attachment to 


the coping? 
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jw-lf-3<n Spencer-Croas 

No, Sir. 

C It doesn't show one way or the other? 

A I don't think It has. 

Q Aire you familiar with the electric hammer drill? 

A Yes, I am. 

0 If a hammer drill was used on a coping, Is that 
capable of loosening It? 

A Yes, sir. 

c When the mea8uz*ements were made by the repi>'aentatlvej 
of either Beaman or United Porcelain, sir, would the person 
who made the measurements ordinarily know the problems that 
might Interfere with the work? 

THE COURT; How does he know If he doesn't know who 
made the measurements? 

Q Is that the practice In the trade? 

A No, we could not pick up structural flaws. 

0 If It was noticed. It would be reported. Is that 
right, sir? 

A Yes, sir. 

C And you were asked If there was any safety problem 

with regard to putting In these lights on the roof, sir. Ts 


your answer based upon the assumption that the men stayed on 
j, top of the coping? 

A It Is a very awkward way to do It. That's wh:jt my 


9 
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answer would be. 


Spencer-Cros", 


Q Sir, If they actually went out on top of the over¬ 
hang Itself, would there then be a safety problem? 

a No, sir. 

C Sir, If the drive rivets are not properly Installed 
would that be a safety problem If they stood on the overhanjj;? 

A Yes, sir. 

Q Sir, when you spoke of a 30 pound live load. If a 
man Is standing upright and weights I 80 pounds approxllnately, 
how much of a live load per square foot would you have there? 

A Depends on the area. Between the two brackets 

certainly not -- a man standing on the end -- one bracket 

Itself would hold perhaps two people standing on the end of 


0 If It were properly Installed, Is that right, sir? 
A Yes, sir. 

MR. PUREY: Thank you. 

THE COURT; Anything further? 

MR. DUBROWSKI: Not from me, sir. 

THE COURT: All right. 

(Witness Kxcused) 

THE COURT: Ladles and gentlemen, ten o'clock on 
lo ivnii. SRc"i. It's on the rRth floor. You nk« 
a different elevator than you took to come Here and Just gn 
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Into the courtroom and someone will be there to show you the 
jury room. 

Tuesday, not Monday. 

(At 4:40 P.M. adjourned to Tuesday, February 19, 
197^, at 10:00 A.M., Room 2804.) 
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JAMKS V. MC LEAN, et al. 
vs. 

L.P.W. REALTY COMPANY, «t al. 

GULP OIL CORPORATION 

V3 . 

BEAMAN COHPORATION, et al. 

New York, February 19, 197^1 
10:00 A.M. 


(Trial Resumed) 

(In the robing TOom) 

THE COURT: There are certain motion.'; pending. 

The motion by James to dismiss the cross complaint as a?aln',t 
James Is granted. All other motions are denied except the 
motion by United Poreelain as to which decision Is reserved. 

hR, DUBROW.SKI: How about the other motion by (lulf 
nc to any notice of defect. 1 think you reserved decision 

1 

on that the other day. 


THE COURT; That la denied. 

MR. BRILL: Your Honor, there was also a motion rnau 
on behalf of James to dismiss the complaint as to James. 


Your Honor has ruled on the cross complaint. 

THE COURT: That Is granted. Loo. 

MR. FURKY: Your Honor, Just to complete the record 
at this point, may I respectfully except to the dismissal of 
the complaint against James on the basis that my right;; und-r 
Hole against Dow are Injured thereby and 1 rcapectfuJly except 
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to the Court’s ruling on the cross complaint on thr basis 

of the case of Levine versus Shell 28 New York 2<1 205 and at 

this time, your Honor, I renew my motions which were made 
at the end of the plaintiffs' case to dismiss the plaintiffs' 
complaint as against Oulf on the grounds that there In no 
notice of any defective condition to Gulf, no proof of any 
notice and there Is no proof -- 

THE COURT: That proof was patlsf'ed b/ the last 
witness who testified that the blueprints were subm'tt.ed to 
Gulf and those blueprints In my 

MR. FUREY: And on the further ground, with regard 
to a detail of the work by United, Gulf is not liable under 

Wright against Belt and the cases that followed and at this 

time I further move for a Judgment on my cross complaint 
against Beaman. 


MR. DUBROWSKI: I Join In all the motions except 
the last one. 

THE COURT: Of course Beaman will be submitted to 
the Jury, the question to be determined whether the contract 
means that the/ undertook to put up an overhang and do the 
Avork properly or they contracted to do properly the specific 
work called for In the blueprint and I think the Jury Is 
entitled to find they did do what was called for under the 
[blueprint. 
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KR. FUREY: Wouldn't that bo nei^arato and apart from 
the question of whether the Indemnification agreement -- 

THE COURT: The Indemnification agreement merely 
agreed that they guarantee to Indemnify Improper work. 

As I Indicated, I think you might have an argument 
for a Judgment notwithstanding the verdict providing the Jury 
found that. 

MR. DUBROWSKI: By the way, your Honor -- 

MR. AUSUBEL: Your Honor suggested that I make 
enlargements of exhibits. Exhibits 14D, F, G, H In evidence, 
and I have arranged to make the enlargements and I aak that 
these four photographs be received In evidence to aid the 
Jury. 

THE COURT; Any objection? 

MR. FUREY: No. 

MR. DUBROWSKI: Your Honor, 1 made a sketch on 
the board last week and everybody asked me to copy It. I 
ask that be put Into evidence for the Jury to look at It. 

THE COURT; Any objection? 

MR. HAUT: No. 

MR. FUREY: No. 

THE COURT; That will be Defendant’s Exhibit B. 
(Defendants' Exhibit B received In evidencr.) 

THE COURT: The enlarged photographs will be marked 
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(Jury Present) 

(In Open Court) 

THE COURT; The reason for the mlx-up In the 
place, we have three more Judges than we do courtrooms and 
It causes trouble and the courtroom to which we were 
assigned today would have been all right for today's problems 
but tomorrow I have to pick a Jury in a criminal case and 
the room Just Isn't big enough to accommodate that, so they 
finally decided they would move me today Into a room which Is 
big enough ao that Is why we are here instead of up there. 

Don't ask me why no one told you* 

The delay getting here la part of my continuing 
obligation to px*event you from being subjected to cruel and 
Inhumane punishment while the lawyers make legal arguments. 

We will now hear the summation of counsel and 
before you now is the case of the plaintiff against Gulf. 

There were other defendants but they are no longer here, 
main defendants. That is the first case, the plaintiff against 
Oulf. 

Then there is another case of Gulf over against 
Beaman and United Porcelain, ao you are goltg to have two 
lawsuits, or three lawsuits because the rules are different 


I 8.*i to each. 
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Sometimes I think It would bo better to have the 
Judge first, then the summations, but that Is not the way It 
goes and the lawyers know In general what my charge is going 
to be and they will sum up against that background and 
remember, when you hear the various lawyers, you have throe 
problems you have to decide on ultimately. One Is plaintiff 
entitled to a verdict against Gulf and two. If so. Is Gulf 

1 entitled to a verdict over against either or both of the 
other two, and I will lay down the rules upon which you 
decide that and I think you may already have some fulfillment 

of my promise that the thing will begin to settle down when 

I 

1 you find out what It Is all about and I hope before the day 
Is over, you will get the completion of that promise. 

Proceed. 

MR. HAUT; Ladles and gentlemen, good morning, nince 
I was the last one that had the pleasure of addressing you, I 

I 

now have the privilege of being the first one. 

TTie Job of Jurors Is Indeed a difficult one. 1 
sometimes think to myself how I would react If 1 was a Juror 
though It Is not likely that any lawyer would allow me on the 
Jury, take me on the Jury. 

It Is difficult, I am sure to wade through the 
mare of Inferences and conflicting testimony, but it l.s jome- 
thlng that the Jurors have to do. It Is a confidence wo ha 
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lodged In the collective confidence of the community. We arc 
all caught up as lawyera In the litigation and this is perhaps 
part of the beauty of our adversary system, that there Is a 
client, a lawyer and the lawyer takes on the cause of the 
client, he becomea caught up with It emotionally and he gets 
Involved In It and he sees everything hla own way, everything 
through the rose-colored eyeglasses of his client. 

The beauty of the system, each of the lawyers will 
take up the cause of their client, but there Is a certain 
measure of enforcement of impartiality. We have hla Honor 
who la sitting here who la Impartial completely, then we have 
you ladles and gentlemen who sit back, not caught up In the 
emotional responses of the lawyers, not caught up In the 
problems and conflicts of the clients, but rather sitting 
»'ack dispassionately weighing and evaluating the evidence. 

This reminds me somewhat, and we turn to guidance 
to the good book and the Bible tells us when the Israelites 
left Egypt, they thought they were free. Here they were 
he.dlng towards the promised land and they are approaching 
the Red Sea and behind them they suddenly notice the Kgyptlans 
coming on quickly. The Egyptians change their mind and 
they are pursuing the Israelites. 

The Israelites have the Red Sea before them and 
behind them the Egyptian army pursuing them and It Is Indeed 
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I 

j a conflict. To go forwaixi, they can't becauue of the ln:>ur- 
mountatle barrier of the sea. To go backwards, they can't evei 
If they wanted to which Is rot even at all clear. If they 
wanted to go back they couldn't. The Egyptian Army Is 
proceeding. They are caught and they turn to their 
leader Moses, what shall we do? The Bible doesn't record 
I the e^tact comment of Moses on this Instance but It might have 
been something along these lines, "My children, you have to 
walk the straight line. You will have to walk between the 
armies and the sea. You will have to act in a very, very 
careful, measured, straight and narrow path and with God's 
help you will reach the promised land," and I say this Is an 
apt analogy T submit what Jurors have to do. They have to 
walk the narrow path between the maze of Inferences, the 
wealth of contradictory testimony or contradictory arguments. 
You will hear different lawyers, each one caught up In hlr. 
own client's position arguing his case which la what It should 
be, but then you would alt back and Impasslonately weigh all 
1 the evidence. 

As you heard before, the plaintiff Is not suing Unite 
Porcelain, they are not suing us directly, you have heard 
this from hla Honor and from myself. We are being sued by 
Gulf. In effect what Is happening, plaintiff Is suing Gulf 
and Gulf la saying we are denying liability to the plaintiffs. 
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but ir ahould be ll.ble, then they point a finger to the 

third party defendant Be.n«,n and United Porcelain and aay 
you are liable to us. 

My position In this caae, and I suggest and submit 

on the baala of the total testimony you have heard Is the 
f ollowj ng. 

Briefly stated and simply stated. If you find that 
the Plaintiffs .ere doing tholr «ork as honest, hart.orklng 
men, aorklng In a competent manner, you have heard the testi¬ 
mony of Mr. spencer mho testified that this overhang uas 
almost strong enough to have tuo people dance a jig on, this 
Is something that Is strong. It could hold men and these 
people mere uorklng as they have uorked many, many times 
before. Mr. Llnfante testified approximately 25 and Mr. 
Meuan approximately 75 times ulthout any incident whatsoever. 
They are working on this, they have done this method many 
times before, tf you find tht they a.e f«e f«,m negligence, 
contributory negligence and they are entitled to a verdict 
aBslnst Oulf, then I submit that this should and win i„ your 
minds completely exonerate United Porcelain from any liability 
because of these very facts. There are only employees on 
the premises. There I 3 nobody else there from United 
Porcelain. If they are free from any liability. If they art- 
free from any negligence which would atop them from being 
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' • ) 

liable, I’rom recovering. If they are fn^e from contributory 
negligence which would prevent their recovery, by that same 
token, It follows as day follows night that their employer 
who was only there through these two hardworking men who were 
doing their Job Is similarly free from any negligence and any 
liability to Gulf whatsoever. 

I I suggest, and I feel very strongly for my own 

j personal opinion but whatever that counts for, again, that 
I there was a very, very strong case made out that the plaintiffs 
are doing their work properly. The substance of all the 
testimony and the last witness you heard. It makes out a 
powerful case that everything was done properly and through 
the plaintiffs, we, who were there only through them were alro 
doing everything we could properly. 

On the other hand, and I am not indicating that, this 
Is how I feel you should find, but If you should find tliat 
the plaintiffs themselves were negligent In some manner, you 
will hear the charge by the Judge. His Honor will charge you 
that If the plaintiffs themselves were negligent, there 
can be no recovery by them against Gulf and, of course. If 
that Is the situation and If you so find, that will end the 
matter and Gulf would not be held liable and accordingly, there 
would be no case over against us, either. 

In substance. It Is either or. If you find they 
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were doing their Job properly as I submit they w»*ret^ then 
there should be no liability on our part to Oulf because we 
are there only through them and it la the bulk and overwhelml 
Import of the testimony that they were there doing their Job 
properly. If you should find there was negligence on their 
part which would prevent their recovery, then there is no 
liability as you will hear by the charge from the Coui-t. 

THE COURT; That piece of paper which counsel has 
In his hand, la a picture of the diagram that was on the 
board and It was admitted Into evidence. 

MR. DUBROWSKI: Your Honor, counsel, ladles and 
gentlemen. I represent Beamn. 

You know we take a lot of notes here, in looking 
over the notes and figuring out what to say to you people 
concerning my client's case, I thought that I would tell you. 
If I told you everything that I thought was Important to 
you, I would stand here talking all day. There are a lot 
of things I think are important but you heard the testimony 
and I won't cover them all. I will Just cover some of them 
and tell you what I feel. Because I don't cover them it 
la not because I don't think they are Important. If you do, 
do It, that Is your Job. 

I will look at this thing through three things. 

First through the injuries, and I will do that because, frankly 
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2 I don't think you will get that far. Tf you do, T want 

3 j you to look at them the way I do, then I will discuss the 
Issues among the various parties In the two lawsuits that 
you are to decide. 

Concerning the plaintiff Mcly?an, he was In the 
hospital two times, once for the operation, another time 
also In 1966 to have something done which he claims was as 
a result of this accident. 

He left the hospital, he hasn't been back since. 
He was treated by various doctors. He was treated In the 
hospital. None of those doctors came to testify about his 
disability or what was wrong with him. 

Mr. McLean testified that he went hack to work 
a long time after this occurrence. Now, Dr. B\irton, for 

16 I' 

I what It Is worth, f)r what he Is worth, which I think Is 
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very little since he Is the plaintiffs' own doctor, or tlie 
attorney's doctor, testified that he didn't treat there 
I people, he Just examined them for one purpose to come here 
land testify, that Is all. He examined them nix years after 

I 

this accident. 

He explained the operation procedure and everything 
and he said one thing, he said, "I like to keep them out of 
work at least a year," and he Implied that these people went 
back before that and we Inow Mr. McLean went back to woi'U Inter 
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than that. ^ j 

If you get to the Injuries, you have to decide how 
long Mr. Mcl^an was disabled. That gives you a hard Job If 
you got that far. 

Mr. Llnfante, again examined by Dr. Burton hut 
ti'eatcd by many other doctors, none of which were here. 

Again, we don't know how long he was disabled. Dr. Burton 
says looking back, the period he was out seems long enough 
but It seems Mr. Llnfante was treated by doctors and his 
treatment stopped and he went back to work. 

Where In between the disability ended, who knows, 

I don't see any testimony here. 

Dr. Burton testified as to his disability. Neither 
one had special shoes or equipment. However, concerning 
Mr. Llnfante I must say this. When the doctor examined him 
six years later, Mr. Llnfante can do deep knee bends, stand 

I 

on his toes, his heels and had no problem with the Inside of 
his foot and to me, had no problem, but that Is for you to 
decide and as I say, we ha^e no people that treated him here. 

How do we stand In this lawsuit? Plaintiff was 

I 

bringing an action against Oulf saying that they wen* negligent 
In maintenance, management, operation and control of the 
premises. They say nothing about the work, or anything con- 

I 

ecrnlng that because plaintiffs art* not suing Beaman who supplied 
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materials nor are they aulng United who supplied th^; work. 

They are suing Gulf and that there should have 
been an Inspection. 

In fact, we heard examinations before trial that 
consumed the entire day, Mr. Weiss, Mr. Wolf, Mr. Bashett 
and Mr. Casso. The net result of the whole thing was, the 
control of this building was under Gulf and; nobody made an 
i Inspection. The only ones that could have made an Inspec¬ 
tion were the two plaintiffs, they wore on the roof. They 
had been doing this work 75 times or 25 times for one, 75 to 
100 for the other, and they were famlllnr with roofs and 
the whole operation and apparently they couldn't find anything 
wrong. Something was wrong with this thing, that caused them 
to have an accident. There wore only the workers. 

If It was the work that was done, they can't recover 
against Gulf because they are not suing GuJf for work and 
that la the one action. Gulf says the only thing that couifi 
possibly be done wrong Is done In the work. I supplied 
materials and United illd the work. That Is their action 
against us, and 7 say If It v^asn't the work, then we are 
not liable, because all we gave Is materials and the only 
two workers there were the plaintiffs. That Is basically 
what It all comes down to, really. 

There In no notice of any dt*fr;ct here at aU anit 
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therp Is no notice that inspection would have given you 
notice because the plaintiffs were there and If they saw 
anything wrong and still did the work, that la their negllgenc 
and they shouldn’t recover. 

Q An accident happened here. The mere happening of 
an accident is not enough, the plaintiff has to prove 1t 
and T don’t think he has. 

Let's get the thing down as to basically how this 
accident happened. 

We had some additional testimony here by Mr. 

Levine who was the expert who said It would be foolish for 
somebody to lean on this thing while doing it and to walk on 
it, never, you shouldn’t do that. 

Mr. -Tpencer didn’t say anything about walking on 
it. In fact, I believe he did say walking, it Is not built 
for walking. 

We have three stories as to how this accident 
happened. We have Mr. McLean's story. Mr.McLean says, 
well, let’s put it this way, he says two things. One thing 
he says In his examination before trial, he was kneeling 
halfway out on the overhang to put In the lights. He said 
nothing about a plate going in. He said we laid the top on 
. the deck and the next thing was the lights went on. Ke said 
nothing about a plate. He said in the E.B.T. he wan halfway 



681 a 


669 


rk-lf“359 

out. On his testimony on the stand, he moved 1t. hack. He 
changed the thing. He was on the top of the coping putting 
In the 60 to 70 pound light and according to his own testi¬ 
mony, this overhang was 30 Inches long, two and a half feet. 
It Is about like this, and I am standing here two and a half 
feet with this thing, putting It In, not touching anything In 
between. 

To me that Is Impossible, nobody can do that. ‘Ihat 
Is like taking the chair you are sitting on and holding it 
out two and a half feet and putting it Into something. 1 
wouldn't even try it. To me that la Impossible. 

Mr. Llnfante, his story Is dlffei*ent -- one other 
thing about Mr. McLean. Supposing there was something wrong 
with the coping and he Is leaning out like that. Why is it 
more Impossible for him? If something Is wr>ong and he Is 
leaning like that and It Is on the coping and It gives, wh1f;h 
way Is It going to go, down or back on the roof? Plain 
physics. All of his weight la being pushed on that coping 
and If 1t went. It would go back on the roof, nowhere else, 
so that makes his story Impossible. 

Now we look at Mr. Llnfante. He Is out past, the 
edge of the roof. He Is out on the overhang. V/hcre? We 
get to a big thing, whether he Is a third or halfway out and 
he Is putting pressure on, with hlahnnd and putting In th- 
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light. He l3 using that overhang as a lever. If you are on 
the coping that la one thing, but the further you lean out 
and put pressure. It la like a lever, ^rhe more pressure you 
have, the lever will force It to come down. It wasn't built 

I 

for that. It was built as an overhang not to hold a light 
and If that la the way this accident happened, the plaintiffs 
can't recover because they caused It. 

Now we have a third story, a man who Is no longer 
with us, Joseph Jamea, the owner of the station, and ho testi¬ 
fied what, he saw the little man laying on It and throw 
something back and the big man came up from the thing and 
walked on it to give It to the little man that was laying 
down and the whole thlnf came down. 

If that Is what happened, they can't recover, too, 
because remember, we broke for lunch one day and came back 
and the plaintiff asked one question of Mr. McLean, wore you 
walking on It and his answer, no. Mr. Leavln said kneeling 
on It would be worse. Walking never. Their own expert, 
and Mr. James said he walked on It. He saw him walking 
on It. This wasn't built for walking and If that Is what 
jhappenod -- look, I can tell you why In a minute why he 
walked on It but If they caused It, you can't recover. 

Theiv Is an old maxim In New York, never walk near 
a building under constnjctlon near quitting time because any- 
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thing could como down. 

Hemember Mr. McLean, we started 7i30 ln the morning, 
we finished 3530. • This happened at 2:30 according to the 
policeman, Mr. McLean and Mr. Linfante, an hour before 
quitting time. According to Mr. Mcl^an and Mr. Linfante, 
they put the deck on. The next thing that went on were the 


lights. 


They forgot one thing, and that Is when we went 



to that diagram on the board. They forgot the plate that 
holds the lights. 

It Is 2:30. They have put In the deck, the 
put in the plates, they took them from the roof, they had to 
put them In with ladders and they put tw> bolts In and they 
can't do this from the roof, this has to be done from under¬ 
neath. The lights are still on the roof. It Is 2:30, the 
end of the Job, the last thing to go on. How are we going to 
get the lights on, we have to take them down from the roof, 
down the ladder and put the boards up and move them along. 

That Is going to go after 3:30, we will get It done 
In a hurry. They get up on the roof and they start doing 
It from the roof. They do It nicely, easily, but It Is getting 
|near to quitting time and let's get out of here and that l.s 
what they did and In their rush to get It done, Mr. Mclean 
walked out to give something to Linfante and the whole thing 
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car,,, down and that ia what caucad It and that la why , aay 
don't think you ara going to get to Injuries. 

Based on those stories, even with their own 
expert, Mr. .Spencer, too, this Is not to be walked on. n 
Is not even to be leaned on, hut you can to a degree. 

ke have lota of notes here but basically we get 
down to one thing. What la Bean»n doing here! Beaman 
supplied a blueprint first to Oulf, to United, the experts 
in the field. Oulf said In their opening, we are an expert, 
Beansn Is. They do It for all the gas stations. Gulf is 
one of them. Oave them a blueprint. It was approved by 
Oulf, gave It to United. Everybody saw It. We guaranteed 
to contract for the work. If the plaintiffs recover, o.,r 
work then was done right and they approved everything that 
we did, therefore, we are not In this lawsuit. However, th, 
Plaintiffs did something wrong outside the work, different 
from the work that was done In the noraal course and that 
was, as I say, Mr. Jones testified -- 

THE COURT; James. 

MR. UUBROWSKI: Joseph James. 1 have been calling 

him Ji.,rira. 

Mr. James testified as to what they did and It Is 
most probable that that la Just what happened hervi. 

Now you can see after Mr. James testified why l.he 
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plaintiff read all the examinations before trial except one. 

The one that was going to hurt him. The one that showed up 
as a witness, Mr. James, to tell you how this accident happened 
and that It happened only through the faults of the plaintiff. 

1 say that because even though I did no work here. 

It was done by others, that If It had been followed according 
to everything, nothing would have happened. As u was, 
nothing happened In the 75 to 100 jobs before, but something 
different happened here, a man walked where he shouldn't have 
and he caused this accident and, unfortunately, he was hurt, 
but a man should not be rewarded or compensated for his own 
, faults. It is one of the things In life, I am sorry T have 
to ask you to do this, but I will have to ask you to find in 
favor of the defendants, to let the plaintiff know that next 
time he should be more careful. 

Thank you. 

j MR. FUREY; Your Honor, counsel, ladles and 

gentlemen. 

Since Mr. Ausubel clients have the burden of proof 
here, they have the opportunity to speak to you through their 
lawyer both first and last. We don't have any provision In 
our procedures here for any rebuttal. I suppose this Is as 
It should be because an end must come sometime. 

I s.'ik you when Mr. Ausubel speaks to apply the test 
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of good common sense to his argument and his recollect Ion'of 
the evidence. I would also hope you apply that to us, but 
while he could comment on arguments I answer, I have no 
opportunity to comment on his and reall 7 e I don't concede 
anything he may say, but I want you to examine It. 

I 

We have engaged here for some week or more In a 
fact-finding expedition, and this Is our system, a system 
growltig more and more unique to our country In which, under v 4 ilch 

I 

when facta are In dispute, we have Juries. We have juries to 
sit and examine the facts and you as Jurors are the last word 
and while you should listen carefully to all aT*gument:» and 
while you must take the law from the Court, no one else should 

i i 

I Invade your function In detennlnlng the facts, determining j 

I 

I them as you see It, and to put It In another way, perhaps 
a little more high-flown, of finding truth, and the tools 
which are used to search for truth In our courts are essentially 
two. One Is the oath, and the other Is cross examination. 

The oath Is really a fabric, part of the fabric of 
our society. We have oaths Involving our public officials, 
jwe have oaths involving the lawyers as officers of the court. 

|i We have the oaths that you have sworn to do justice 

here, unswayed by sympathy, any extraneous considerations. 

We have the oeths that the witnesses took, oaths 
j to tell the tnjth, and your verdict In speaking out nu jurors. 
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as Jurors sworn to uphold the truth and Justice, you 
must also pass Judgment on whether or r>ot some of the people 
who came here before you honored their oaths. 

I will touch briefly on the cross conipla 1 nt;i. I 
will not spend much time on It because I don't think my 
client Qulf la liable to these plaintiffs and, therefore, 1 
; think the complaints against Beaman and against Unlteo 
; Porcelain should be academic. Should you ever get t(j that 

I 

Issue, I would simply point out as I said In the opening, 
Oulf in order to do this work engaged Beaman who they knew 


would be skilled In this particular type of operation. 

Beaman drew the plans, Beaman selected United Porcelain. 
United Porcelain supplied the men who were assumed to be 
expert In doing this Job and Gulf relied on these two 
organl rat Ions. 

You will also bear In mind. If you ever get to that 
point, you may have to consider not only whether Kcliean 
and Llnfante were negligent, but also the question of 
supplying of ladders, scaffolding and Instructions, hut I 
don't think you will get to that point. 

On the question of damages, I mentioned that again, 
not that I feel that the damages are germane to the major 
Issuer in this case, the Issue on which It should be decided, 
which Is negligence, contributory negligence, hut because one 
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or th^ thln^*:3 you must decide Is the question of credlbllUy. 
Credibility Is the same sort of judgment really that you make* 
In evaluating people. In making business Judgments, when 
certain things are presented to you by someone, can you rely 
on It, and If you are think you find one thing that you can't 
rely on, maybe you should be doubly cautious about accept'ng 
anything which Is presented to you. 

One of the reasons I mention damages, you have 
heard statements that competent producing cause of pain. 

That Is a great phrase. Does It mean that the plaintiff 
was In pain? Yes, he said he was In pain. Fortunately we 
had some records available so we could find out whether he war 
or wasn't. We have the nurse's notes, we have the doctor's 
notes, and I read some of these to the plaintiff and I 
couldn't get a responsive answer as to whether or not he wa:; 

In pain, whether or not he told the nurses about It 
and you heard some of the notes and, of course, this Is in 
evidence and available to you In helping you to determine 
the credibility on which this case was presented. 

You have a claim of very extensive lost earnings. 

^r. McLean did let slip at one point that he gets laid off 
from time to time, so It was not presented to us how much he 
was laid off the year before, how much his amual earnings 
were as opposed to his hourly earnings. This w« don't know 
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677 


.nd, of course, the length of time that he was disabled -Uh 
a fractured thigh. Dr. Burton said sure that ,s reasonable, 
but ho» did Dr. Burton come Into the case? There are many 
doctors that treated these two gentlemen, one of then, w,o 
the very surgeon that did the work on him. He Is right here 
in the city. Why dldn-t we hear from b1m7 Is U reasonable 
to assume that we didn-t hear from him because his views 
of the injuries were conservative, moie conservative than 

Dr. Burton or do you think his views were less conservative 
than Or. Burton. 

Or. Burton had no reason to he here except for the 
root he was brought In by the fins of Berman and Krost. l 

think you should consider these things In Judging the credi¬ 
bility. 

In determining the two major Issues, whether or 
not the plaintiffs were guilty of any contributory no,;11ge„ce, 
whether or not Oulf was guilty of negligence, I suggest to 
you some duestlons I think that need answering based upon the 
evidence. The first question I suggest to you in, were 
McLean and Linfante on the overhang? 

The second question is, was Qulf negligent with 
regard to the question of Inspections? 

The third question Is did f.ulf, assuming there 
was a defective or a harardous condition there, did f,ulf have 
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notice of It, did they know about It or should they have known 
about It, because If they didn't, how could they be negllK^nt. 

The fourth question, did this accident arlr’c out 
of the work, out of the acta of Mr. McLean, Mr. Llnfante 
themselves. 

What Is some of the evidence In this regard? Let's 
go back to the first question. Mr. McLean and Mr. L'nfante, 
were they on the overhang? They sat there In that witness 
chair and swore that they weren't. When did they say 
that? We had sort of an Interrupted order of proof here, 
and we had Mr. Leavln come In as an expert witness who was 
brought In by the plaintiffs. Mr. Leavln was asked on 
cross examination, and again, you could find so much of the 
truth on cross examination. "Mr. Leavln, If these gentlemen 
were out on the overhang, wouldn't that be foolish and 
reckless?" 

"Answer: Well, I don't know about reckless, but 
It would certainly be foolish." 

Where la the plaintiffs' case at this point, 
straight out the window, because they have to prove to you 
that they are free from contributory negligence, that they 
aren't foolish. 

What happened then? Mr. Me lean took the stand, Mr. 
Llnfante took the stand. No, we weren't out on th« overh-mg. 
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When we say overhang, we mean we were on top of the coping. 

Well, can you believe that? What Is the evidence? 
Back In 1970 before they sat In court and heard Mr. Leavin 
I characterlrc their actions, these questions were asked of 

Mr. Mcl^an and Mr. Llnfante backed him up and sold everything 
he said was true. 

r^t me read Just a couple of them here: 
y How far out on the overhang did you kneel? 

"A I would say about halfway. We put our wood 

down, then we kneel there and we have the light In front of 

us. Then we lift It up and over onto the tracks. 

i 

0 Were you still kneeling on the overhang 

I position about a quarter of a foot out from the face of the 

building when something happened? 

’•a Yes." 

cJworn testimony, given as Mr. Mchean told you after 
a conference with his lawyer In his lawyer's office and 
subsequently typed up. 

Of course, you heard the testimony that they put 
a piece of wood down to distribute the weight. 

I If they were on top of the coping, why In the world 

do they need wood to distribute the weight? Maybe because 
wherever they knelt the corrugation would be uncomfortable 
hut i.hat was in their own testimony. The wood was thrm 
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to distribute the weight. You don't need thnt, to distribute 
the weight, If you ax^ on top of a brick wall. 

Then, of course, the testimony as to the difference. 
30 Inches. They were on top of the coping. Do you reach out 
30 Inches to put tha light In? 

Of course, this overhead sloping down and the outsidcj 
* of the face, it would probably be Just as foolish as reaching 
from the coping because there would be a good chance of 
tumbling right off, but In any event, their story that they 
did It that way didn't make any sense. 

Vfhat waa the woixl on that? Mr. James, he was 
there, he saw It. He saw they were on the overhang. 

I don't think there la any question whatsoever In 
this case that Mr. McLean and Mr. Llnfante were guilty of 
contributory negligence and In accordance with your sworn 
I oath, your verdict must say so. I 


We have heard a lot of talk about Inspection. 

Gulf was r.egllgent because there was no Inspection. What 
Is reasonable under these circumstances? Gulf wants a Job 
done. It is a rather specialised Job. Under the supervision 
of the Pulldlng Department of the City of New York with regard 
to permits, they engage Beaman who speclallres in this type 
of thing. They engage an architect. Beaman prepares 
plans. The plana are submitted to the City of Kew York. A 
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permit Is granted. Beaman sublets the work, subcontracts the 

work. Oulf gets a copy of the plans, the testimony from Mr. 
Spencer. 

Under these circumstances, should Gulf send some¬ 
body down from their office to climb up on the roof, or is it 
reasonable to assume between the architect, Beaman and 
United Porcelain, that whatever needs to be done will be 
done? Does that make sense. Is that reasonable? Is that 
the way the average, reasonably prudent business man or 
home owner does things? 

You don't go up on the roof to Inspect. Thla Is 
a hindsight effort linked to Gulf. 

In any event, we do know, and this came In sort 
of by the back door, that there was a visit to the premises 
by a man from Beaman even though the examinations before 
trial didn't disclose It and Mr. Spencer told us, yes, soriie- 
body had to go down there and measure up the Job. Would he. 
Inspect? No, he wouldn't Inspect. Inspect Is a square 
word. He would look at the building. Maybe there Is a 
difference between the two, I don't know. 

He did go there. Did the architect Inspect? T 
don't know, I assume the architect did what he felt was 


necensn ry. 


You do see what are detaUru pio„:, here. rntere:!l. Ingiy 
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enough on the side of the roof, we see a measurement as to 
how high the parapet stood up. Did the architect prepare It 
by guesswork or did he do It by Inspecting and Is Gulf 
reasonable In assuming that he did? 

Of course, we had a description of what constitutes 
a good Inspection by Mr. Leavln. Mr. Leavln was engaged by i 

i 

Mr. Ausubel's office after the accident happened. He knew 

! 

there was an accident. He had a general Idea of what the j 

particular problem was and Mr. Leavln went down to Inspect 
and what did he do? Did he go up on the roof? No. He 
put a ladder up against the side of the building and climbed 
halfway up, and if you are going to have Mr. Ausubel second- 
guessing Gulf, I think you should consider this on reasonable- j 
ness when he starts talking about Inspections. | 

Then you had the Inspection which was certainly { 

done by Mr. McLean and Mr. Llnfante when they worked over 
this area, when they worked their way down at one point 
putting up these vertical pieces up against the wall, when they 
worked through that area at another time putting the triangle 
braces In, when they put the decking in that curved over the 
very coping that they say Gulf should have known, that was 
defective and that Gulf should have known, 
j What did they see, nothing, absolutely nothing, 

land then they say that somebody should have come down from 
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Gulf's office, I don't know. 

Of course, as to whether or not there was a defect, 
despite Mr. McLean's statement In his examination before 
trial and you heard It read, did you put any rivets 'nto 
the copln?, well, once In awhile we put a rivet 'n the 
coping, but I don't remember or I don't think we did any 
on this Job. 

Based on that. In my opening remarks, 1 told you 

I 

j the coping was not Involved In any way to the fastening here, 
i based on Mr. McLean's testimony which he had given previously 
Vfliat do we find from looking at these pictures? 

I 

We find right here In the close-up. In thla piece of coping, 
they apparently had driven two rivets In. 

As far as using this coping Is concerned. It was 
decorative. It was not weight-bearing according to Mr. Leavin 
Maybe the rivets should not have been put In the coping. 

This was not Gulf’s decision. This was up to the experts 
which Include Mr. McLean and Mr. Llnfante. It Is 7^, 25, 

200 Jobs. I forget the number. Certainly they should be 
familiar In dealing with buildings with'coping, and If, In 
fact, they should not have been j t'^'^hlng this thing to the 
coping as one could well Infer tnav. Mr. McLean would 
not have admitted It on his examination before trial, 't 1:; 

all the more reason why they should have stayed off of that 

I 
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overhorif^. 

If the coping waa loose, and I don't think we could 
tell at this point whether or rot the coping wa; loose would 
Insult In the fall, or whether or not the brackets which ore 
torn away from here, whether or not the overhang came down 
and dragged the coping because the metal 1b hooked over behind 

I 

I 

the coping, so If they were In a hurry, and If they were 
1 putting In those drive rivets as they apparently were doing 
some other things on the Job and certainly equally reasonable 
Is an explanation about how the accident was concerned, that 
these triangular brackets were not fastened properly and 
then the metal dragged the coping down. This we don't know. 

I submit to you, we don't have the burden of explalnlr.g wi.lrh ‘ 
It was, Mr. Ausubel does. 

If this coping was loooe before the fall, how long j 
was It loose, aikl how did It get that way, because this was 
a relatively new building. 

Well, the question came up, how do you get these 
rivets Into the wall. We use, I think he called It a drive 
'drill. It is not a pneumatic type but It Is electric, but 
Instead of rotating the bit Into the wall. It hammers It In 
and you may recall I was asking Mr. McLean (indicating) and 
he said no, it taps. It must be a great Invention If you 
could take bricks and this coping which looks like stone here 
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but Ueacribed aa concrete. If you could take a r.inchlno »^1ch h 
man can hold In his hand with a drill bit and tap It Into 
the stone. How long do you think you would be there, gentle¬ 
men, 1f you were just tapping, or Is It, In fact, a nnchlnr 
that raps this rivet Into the wall and If that 1;-. true, and 
If we find from this picture that these holes were driven Into 
the stone, then how did the coping get loose*’ 

What Is reasonable? 

Is there any proof here that Gulf had notice, knew 


or should have known of a defective condition? Kirst of 
all, there Is no proof that If that coping was defective, 
that the defect lasted for any longer 1 fme than these men 
were on the Job themselves using their drill hammers, but 

assuming It was. Is there any proof that Gulf knew or should 
have known about It? 

What was the set-up there? The set-up was that 
Mr. James occupied the station and Gulf had agr(?ed to be 
responsible for the structural repairs, but the set-up was 
according to Mr. James' testimony as It was read In, was 
that he would call Gulf If necessary before doing anything 
.-rd he was there, he would be aware cf any damage, any vandalism, 
anything that could possibly cause this condition up on the 
roof end he didn't know anything about it. Me ha<l no reason 
to believe there was anything wrong up ther- and he cl1dr»'t call 
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G'Jlf. Qulf didn't any worvl from Jimea, they didn't get 
any word from the Beamsii man who went down there arid. In 
fact, If they had been so px*udent as to hire a builder or 
architect as Mr. Ausubel did, they wouldn't have gotten 
any worry because Mr. Leavin couldn't see anything up on that 
ladder. 

There may be some talk that notice to Gulf was 
driven home by these plans. Mr. Leavin was a builder 
and an architect and I asked him what these plana showed and 
we got a lot of confusing answers and he said the blueprint 
didn't show the coping and the gentleman from Beaman, yes, 
the coping did show on there and Mr. Spencer also said the 
plans don't show whether or not you are supposed to put any¬ 
thing Into the coping. 

Under these circumstances with one man who 
apparently thought fully qualified by the plaintiff to come 
In here and another man who Is the head of a corporation wno 
specializes In this type of construction, they don't see 
anything wrong with these plans. 

Is It reasonable to assume that because Gulf got 
a copy of these things -- I don't know what they should have 
done when they got the plans, or was It proper for them as 
reasonable businessmen to rely on the architectural seal of 
Mltchell, whlch It says here, or the skill of Beaman Company 
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who Gulf knew was skilled In this business. 

Did this accident arise out of the work? iVns It 
the result of the job that was being done there by ^r. 
Llnfante or was this accident caused by negligence on the 
part of Gulf? I think the question answers itself. 

Let's comment a little bit on what ^ix^ ;]pencer 
said. He said there Is a way to do these things, and you 
put them up from a scaffold or a ladder, preferably a 
scaffold. You don't do It by going out on the overhang, and, 
Of course, not only is there a posslblUy of the ovex^hang 
collapsing, but you could fall off and I asked Mr. l.eavln. 

If you have a work platform fifteen feet In the air, in 
that a scaffold and he said yes and T said are scaffolds 
required to have handrails around them and he said yes. 
Whether or not this thing was unsafe to go out on or not. 

Mr. Spencer was an Interested person, he w.as workin, 
for Beaman, and you have to detenr.lne whether he was gullding 
a lllly as to how strong this overhang would be. and, of 
course, he qualified It all by saying assuming it was 

properly Installed and If it was propo^y installed, would 

\ 

we see it like this. 

'•T. ^rwnc.r made » dlatlncUon b.tw«„ , 

«nd dP„d i„,a ,nd h. »pok.. or io poundn por 

on n --dn lo>.d. Ihnn hn pUc opokr about rt 1 albo,, ,on 
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weight, et cetera, but Mr. McLean, according to Mr. Jones 
who was the causative agent of this, Mr. Jones testified -- 

THE COURT: James, 

MR. PUREY: Mr. James testified he saw Mr. McLean 
out on the overhang and when he asked how and he said just 
like this, and he put his foot over the Jury rail and he had 
a parapet that had to be stepped over or to be stepped on 
to get over this overhang and you have a l8o pound man that 
steps out on the overhang and lifts his other foot presumably. 

How much live load per square foot do you have under 
this man's foot? 

I think under these circumstances, all the evidence 
In this case, the evidence Is quite clear that Gulf didn't 
cause this overhang to go down. It was caused to go down by 
Mr. Llnfante, Mr. McLean and your verdict should he a verdict 
In search of tnjth should say so. 

THE COURT; We will take a ten minute recess. 

(Recess ) 

(After recess) 

i In open court - Jury present) 

MR, AUSUBEL: May It please the Court, my adversaries 
ladles, gentlemen. 

T think this being my last opportunity to talk to 
you about this case, after having first met you almost two 
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weeks ago, that I am entitled to accept for myself the same 
privileges that my adversaries have accepted for themselves, 
and that is to make some remarks of personal reference. 

I should tell you at the outset that I dt)n't hold 
out that my memory la superior to your collective memories 

I 

about the evidence In this case. Of necessity 1n the course 
of summation, lawyers must comment on the evidence and the 
reasonable Inferences that can be drawn from the evidence, 
and If by chance In the course of this discussion that I have 
with you I misstate the facts, I have an Incorrect a: 5 Mumpt 1 on 
‘of what the evidence is or what Is reasonable to be drawn 

I 

Inferentlally from the evidence, I hope you accept my assuratiC( 
that this is not Intentional on my part, that T In no way 
wish to mislead you. There Is a record of what was taken by 
way of testimony. Perhaps more significantly In a case such 
as this, there Is a record of exhibits and the exhibits 
Include photographs which were taken shortly after thr 

I 

accident. 

The exhibit, and perhaps this la the key exhibit 
In the whole case, the Gulf-Beaman plan which la In evidence 
which portrays as early as March, 1966 , almost four month:; 
before this acc 1 dor»t, how this plan at the 1 nsl stence of Gu 1 f 
wa:i contrived end what work was entailed, and how thi:: 
overhang was contrived Ir; :;u<:h a manner that th<* overhan;' wn-. 
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to go clear across the coping of this building, the coping 
not to be altered by the contractors who were retained by 
Gulf, and how this coping was never Intended nor designed to 
support any structure of that type, so I say to you, that a 
case of this kind does not turn upon dispute as you Invariably 
have them in testimony. It turns upon scientific evidence. J 
It turns upon p)hotographlc evidence. It turns upon document?rj 

I 

evidence, and I might say to you that I subscribe to one of j 
the things that Mr. Purey brought out with you, and that Is, 
that the two tools that lawyers use to test out the truth in 
a given case are, one, the oath, and second, cross examina¬ 
tion. 

You will recall the last bit of evidence in this 1 
case was Mr. Purey's cross examination of the Beaman 
representative, a graduate engineer, Mr. Spencer, and this , 
Is what Mr. Spencer said In cross examination elicited by 
Mr. Purey, the two tests for truth with respect to this 
matter of the overhang. 

"Sir, If they actually went out on top of the 
overhang Itself, would there be a safety problem? 

"A No, sir. 

"Q Sir, when you spoke of a 30 pound live load, j 
If a man la standing upright and weighs I80 pounds, how much j 
1 of a live load per square foot would there be? : 
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» It depends on the aree. Hetweeri the two 

bracketa, certainly not a. a man standing on the end, one 
bracket Itself would hold two people standing on the end of 


It." 


j These are the two guidelines he suggested and which 

I I subscribe to for truth. This man he. iipencer was a man who 
had an Interest Inconsistent. I suggest. Inconsistent with 
those of those two workers. mis man Is a man trained In the 
science of engineering. It was his employer who manufactured 
two thousand of these overhangs. It was hla employer who had 
a regular arrangement with Qulf, and ho told you under oath 
1 r. cross examination hy Gulf that this overhang, if that plan 
jwere proper, If this place were safe for the.se two workmen to 
work on, that this overhang would have withstood the weight 
of these two men, not leaning but standing, standing on this 
overhang, accepting any version you wish of this accident 
and I am not here pointing a finger as to perjury, that one 
witness lied or another didn't lie. Invariably you will have 
conflicts about what happened In a fraction of a second. 

Mr. James says he saw three bricks cone down, un¬ 
said he was standing near pumps. He told you 1 n his deposition 
Uout how they were half on and half off the overhang, then he 
|told you what he said In court. I an. not raying ho 1:, 
jperjurlous. This was his impression and T am say’ng to you It 
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13 an 111 grace to suggest that these two men came her^ to 
bear false witness and when you look at these photographs, you 
will see how this plan which Gulf contrived and which they 
I knew about from at least as early as March -- 

MR. PUREY: Objected. There Is no evidence that 
Gulf contrived the plan. 

THE COURT: That Is correct. 

MR. AUSUBEL: Let me say this. These plans according" 
to Beaman's representative which was submitted to the 
Building Department In March bore the Imprimatur, the signature 
of Gulf's architect Mr. Mitchell, and Mr. Spencer Indicated 
I that a set of these plans was sent to Gulf as they were to 
I United Porcelain, after these plans were drawn, and I say 
I to you that that constituted notice to Gulf of what kind of 
work was entailed, and that this work called for two workmen 
skilled In their trade, not skilled as engineers or archltectr?, 
following these plans which were then developed rand it callod 
for them to do the work as they were doing It, and the place 
was unsafe for that contemplated work. 

r>o, T say to you as I said before, that this case 
doen not turn upon conflicts 1n testimony. Tt does Irideed 
turn about this Indisputable offered photographic and scientific 
evidence. 

l| On'' or two other things. You have heard, and quite 
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properly so by one or more of my adversaries that lawyers 
have a tendency to get Imbued with their cases and identify 
with their clients. They have a tendency to perhaps raise 
their voices. You heard twin voices In openings casting and 
pointing a finger at these two men, tolling you that It was 
these two men and not the coping that was the precipitating 
cause of this accident. 

They told you again that it was the way they did 
their work and not the condition of the plan or the coping 
which caused thla accident, and I am sure they did not Intend 
when they raised their voices any disrespect to you and If 
I raised my voice, I hope you accept the fact that J am not 
intending any disrespect towards you, either. 

On the one hand, you have heard throughout th^' 
thread of both the opening arguments and the summations, 
on the one hand you heard from Gulf's representatives, fiorn 
Beaman's representative that these two men were skilled and 
experienced people. As a matter of fact, and thei^ Is no 
dispute about It, It came out through the testimony of Mr. 
Casso after he checked his records, that Mr. McLean had done 
some 75 of these Jobs before this, ana Mr. Llnfante has done 
some 25 of these Jobs before this, and there la no proof In 
this case that whatever they did on these other occasions, 

75 and 25 In number, were any different on those occasions 
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than they did here. 

Bear In mind these are sheet metal workers. They 
take the tools of their craft as 5t la given to them. They 
take the premises as they find It. Their job 1.s not to .s k 

out structursl defects. Their Job Is not to seek out 1mper- 
factions In plans. 

As a matter of fact, again on these two guldoiir,^., 
Of the search for the tn.th that Mr. Furey called your atten¬ 
tion to the truth and cross examination, when he questioned 
Mr. Spencer on February 14, 1974, virtually the last testimony 
In this case, "When the measurements were made by the repre¬ 
sentative of either Beaman or United Porcelain, sir, would 
the person who made the measurements ordinarily know the 
problems that might Interfere with the work?" 

THE COURT: How does he know if he doesn't know 

who made the measurements? 

"<■ Ts that the practice In the trade? 

A No, we would not pick up structural flaws." 

Bear this in mind. When a repre.T»»rita ti ve w.as sent 
down by Peaman or when they requested someone else to go dow.n 
to make an inspection for the purpose of making measurements, 
-.ney h.d a benefit khlch these two laboring n,en did not have. 
They knew wnat plan was devised for this work. Th-y knew 
then, a,,d I am sure you will take this In with you, they kr.-» ! 
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I then that this overhang had to go clear across the parapet, 
clear acroas the uppermost portlori of this structure, the 
coping. They knew or should have known, those who were 
responsible for engineering In Gulf or architect In Gulf, 
they knew then that the coping was not a portion of a structur 
which was designed to support weight. Notwl thstand^ rig, that, 
they tell you under oath, Mr. Gpencer said under oath In cross 
examination ,by my adversary, the attorney for Gulf, that they 
could not discern or discover structural defects, yet you 
heard twin voices here, Mr. IXibrowskl , Mr. Furey on behalf 
of their respective clients tell you that these two workmen 
who were unsupervlsed on this job, whose l“unct1on It wan to 
follow instructions, to use the ladder:'« to put up the 
materials on top of the roof so It doesn't Interfere with 
the station, that they should have been the ones to go out and 
discover and discern and make an Inspection for structural 
defects or Imperfect plans, and T say to you that It defies ooi 
sense and It defies reason and It defies experience to Impose 
upon these people, the nondelegable responnibllty that Gulf 
had for originating this project and for Heaman, who went 

ahead and performed 1t Jointly In connection w1t^^ the plans 

I 

that the architect drew up. 

For a time while I listened to these summations, I 
thought for a time I was on trial or my firm was on trial. We 


imor 
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2 

brought In an expert as If we manufactured the witness, and 


3 

i 

this Is anwpert, who by coincidence has been used, not In¬ 

1 

1 

4 

frequently by Mr. Purey as an expert, but only when he happens 


5 

to come to court on behalf of the plaintiff, does he get the 


6 

kind of treatment that he got In summation. 



Then you heard about Dr. Burton, as If he came to 

1 

1 


! 

court to bear false witness, and they talked about silent 1 

1 

1 

9 

witnesses. They talked about doctors who were treating these j 


10 

1 

1 

people and I tell you now as you heard from Dr. Burton, 


11 

these two meri got the best of treatment considering the 


12 

nature and gravity of their Injuries. It was Dr. Burton 

i 


13 

who had the benefit of examining them and taking X-rayr, of 


14 

I then. In 1972, 1973» 3 nd 1 f they In the slightest questioned 


15 

1 

the Integrity of that proof, the opportunity was affor-ded 


16 

to them under rules to have their own examinations, to seek 


17 

1 

out their own Interpretations of the records and I will have 


18 

occasion to analy 7 e the Integrity of this drfen.se on both 


19 

liability and Injury. 


20 

In any event, they point a finger at us for not 


21 

calling this or that doctor and T ask you whore was Mr. 


22 

1 

jMtchell, Gulf's architect, where was he to tell you how it 


23 

jwas that he permitted his name on these plans, how It was 


24 

jthat he pemltted this plan to be filed with the Building 


?5 

U^epartmenl so that this overhang went clear aero.in n non- 

l! 

II 
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structural member of the coping and went down on the other 
aide, how It was that Gulf permitted this project, how It 
was that Gulf permitted for this project without the 
slightest evidence, not the slightest evidence that anybody 
ever went up on this roof, either before these plans were 
drawn or after the plans were drawn and before this accident, 
and I tell you that the slightest degree of care or prudence 
on the part of Gulf had they, their engineering deportments, 
their real estate departments even taken the trouble to look 
at these plans that were devised by the architect that they 
selected, they would have known that this was a trap for 
these two men, that they were destined to fall on this and 
I this Job alone, because that coping was never Intended to 
sustain this kind of Job, and the way they did It, I might 
say, was the way It was done for the benefit of Gulf. It 
was done so that these materials could be taken out of the 
way so that that service station could contir.ue to operate 
during the time that they were working, so that gas, oil and 
other Gulf products would be sold for an economic advantage to 
Gulf and It was put up on the roof, and this Is the way It 
was done each and everytime by these men. There Isn't the 
slightest evidence to the contrary and again, Mr. Spencer, 
an officer of I'eaman Coi*poratlori, a graduate engineer, a man 
[submitted by Reaman Corporation as being familiar wMn 1 ta work 


25 
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product, being familiar with this particular Job and the 
arrangement that It had with Gulf, he recognlred that this 
kind of work would be done from the roof. This testimony was 
i*e 8 d Into this record. You decide cases not on suspicion or 
guesswork, but on evidence, on your good common sense based 
upon this evidence and what did he say about this roof? 

”Q Woud one In order to put this on th»» 

building proper or could one work fron the building to put 
on the overhang? 

"A Some of It could be done from the building. 

"Q Prom the roof of the building? 

"A Part of It could have been done from the 
roof of the building." 

What part of this work would have been done from 
the roof of the building If It wasn't the way they had done 
It In every other Instance, and now they are going to tell 
you with the benefit of hindsight, they would like us to have 
scaffolding. They would like us to bring on scaffolding. 

I don't know who they are talking about, whether they are 
talking about United Porcelain or whether they are talking 
about two workmen. 

These men are required to work with the equipment, 
with t.hc tools that are furnished to them. It Is not tholr 
responsibility to seek out other methods and means to work 
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and tr this was as ™ch of a concern or BnaTon and Gulf bcrore 
this accident as It Is new after the accident and after the 
damage has been done, then : say to you that they owed it 
to these workmen to have advised them of this alternative, 
what they now claim l^safer means of operation. 

«R. PUREY: Objected to. There la no such oblige- 
tlon as a matter of law. 

MR. AUSUBEL: I aay It I3 arguable. 

THE COURT: He could argue that. 

MR. AUSUBEL: I say U comes In 111 grace after the 
event to suggest that, particularly when they made no 

suggestl.m about this before the accident and wasn't It becausj 

of the Interference with the work proper on the station that 

motivated this work to be done In the first Instance on the 
roof proper. 

So I ask you to judge these men as they are. don't 
judge them on quotations out of context In a deposition. I 
could read to you testimony of hr. MeUan where he describe,! 
what he meant, about where he was leaning and It doesn't 
make the slightest bit of difference where he was leaning 
or standing, take It any way you want. Take thi.s search for 
the truth, this cross examination of Mr. .Spencer who came 
here with Interests hostile to those of the plaintiffs that 
Stold you that that overhang If these plan., wre properly contrlv[d. 
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If that building was secure for that purpose, that two men 
could stand on the overhang and It wouldn't come down. 

Now they would like you to get these experienced 
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[ Skilled workers on the one hand and to tell you that they 
didn't do their work properly. Maybe they used a hammer or 
a drill, and It turns out it Is a rotary thing that puts this 
rivet Into It. Following their plans, doing It this way 
for three days or four days before the accident, well if you 
take a look at these pictures which are In evidence, you will 
see how badly they put In these brackets. They are still 
there even after the collapse, and what are they saying to 
you, where Is the evidence here, that a stretch of fifteen 
or seventeen feet of triangular bars cornea down simultaneounly, 
concurrently as they ax>e doing their work, each and everyone 
of those brackets not being put In properly. 

These are men who do things as a matter of second 
nature. These are working men. These are not men who are 
skilled 1n words. One man I think had eight years of school¬ 
ing, ar.other man I think came to this country about six years 
before the accident, and It Is difficult for them to express 
In words. They are not lawyers. It Is difficult for them 
ji to articulate what It la that they do day In and day out 
as a matter of routine. That la the way they are trained. 

The life of the law and the life of anybody's life la not 
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basec upon logic. It Is based upon the day In and day out | 

experience, and these are two experienced men who follow the 
same course of behavior day In and day out* 

Are you going to say now based upon suspicion or 
lawyers' talk that they did not put In securely that trlangulaj- 
bar? Is that what caused this collapse? Where Is the proof? 

Your Honor, the first exhibit In this cose, the 
first exhibit In this case was an official report, of the 
Emergency Service Division of the New York City Hollce Depart¬ 
ment, and you heard that officer, a man who had been on the 
force for some 20 years* He didn't know at that time by 
the way any more than we knew what Mr. James toJd you about 
that structure, to use his language and not embroider upon 
i It, "It was run-down.” He had complained about lt to 


the Bronx manager of Gulf, threatened to walk off the leave, 
told you that never once did a human being go on top of that 
rojf to make any Inspection before these two people were sent 
down to work on that Job, and you heard this police officer 
who came down within a half hour after the accldeia, ahaolutely| 
no Interest In this controversy, who together with other 
police officers went ahead and Investigated and Interviewed 
various persons Including the plaintiffs at a time when 
Mr. Mcl,ean or Mr. Llnfante did not have a lawyer by the name 
a* Ausuhel, at a time when they didn't have any lawyer, without 
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any opportunity to rationalise or reflect or to come up with 
some excuse which would exculpate them and inculpate 

them, an instant reaction, and others with Instantaneous 
reactions, and made out an official report and you didn't 
see the contents of It, but you will when y>u take It Into 
the Jury room, and If you look at that report, you will see 
as to what was the cause of the collapse as it was recorded 

I on the very tour of duty that that officer with seventeen 
years of experience had put down as the composite of the 
official, disinterested police investigation which then 
became a public record, and you will see that they ascribe 

then, that very day, not McLean and Linfante after tiiey saw 
Ausubel, right then and there, that this accident was 
occasioned by the collapse of the coping and do you think 

1 t was any other way? 

j What explanation do they have for seventeen feet of 

coping coming down If It wasn't for the improper plan that 
was submitted which they knew or should have known about and 
a structure which they never inspected before two workmen 

'j 

I who make their dally bread from what they were doing were 
I sent onto this Job site. 

I I could go Into many other things. T will only 

il 

j say one or two things with respect to what my adver.iiaries 
have developed with you In these twin voices of Benmnn and 
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Oulf nod that Is about burdpn or proof. LPt mo ;!Ue'KOf;t to 
you that this is not a criminal case. T am not a dl::trlct 
attorney nor a public prosecutor. The burden of proof Is 
not upon me to prove a case beyond a reasonable doubt. Th 1 ;< 
13 a civil action. It Is a civil action that Is brou-^ht 
under law In which two men say that they were ha rsied and 
Injured and damaged by reason of the negligence of r.uif oil 
Corporation, and the burden of proof is upon tnem through me 
to prove a case by a fair representa t1 on cf the hel1ev«bl» 
proof, and If I had the opportunity which I will never have 
of being Invited Into your homes, perhaps to discuss th's 
with you in terms of life's experience and common sente, 

I suggest to you that It means that the case that I.t put 
In against Oulf is better than the case that is put -- 

MR. PUREY: I will object to this. This Is clearly 
an Invasion of the Court's charge. 

THE COURT: I will tell them. 

MR. PUREY: May we have an Instruction to the jury 
that they will disregard Mr. Ausubel's view of the law? 

THE COURT: He Is Just arguing. Don't pay any 
attention to what his Idea of the law Is, I will tell yuu 

what the law Is and the burden of proof Is part of what the 
law Is. 


MR. AUSUBEL: So It Is that I suggest to 


you that 
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come in here e» a rl«ht. I cuggcat to you that 
this defendant did not provide and discharge its rrsponsihiiit 
Of providing them »lth a reasonably safe place to work, and 
•r that Place was safe. If this plan we«i safe, if that coping 
•ere not used to support this structure which should l,ave 
reasonably been compensated, that destiny would not have 

brought us here together, and that these men are entitled 
to recover darriages under lav*. 

In discussing damages with you, your attention 
•as directed in both the opening statement as well as in the 
summation to the matter of sympathy and I probably could 
refer to expressions through the ages that have been memorlaltje 
for us through other tongues about sympathy. Perhaps even 
-ny many years ago, perhaps not a, long ago as one of my 
adversaries referring to when he „ferred to certain ,«rt,ons 
I or a narrative from certain portions of the Bible. 

Let me tell you now without going into that element, 

•e do not come here for your sympathy. 1 am sure that these 
people after their accident between their families and 
friends, were loaded with sympathy, we come here for the 
only remedy that clvllleed people can give to others who 
have been wronged, and that is for money damages, damages 
fall into two categories. They fall first into the arithmetic 
oamage, the out-of-pocket losses which are scientifically 
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calculable, more or less cyact, and they also fall into the 
Inexact, the social science, what we refer to as pain and 
s ufferlng. 

First as to the nature and quality of the evidence. 

I 

It wasn't Dr. Burton alone who came here to testify concerning 
their conditions, and I might say came here to ter.tify as a 

i 

! 

j man with groat experience In the field of orthopedic surgery, 
which happened to have Involved the kind of Injury and dainage 
that both of these plaintiffs sustained. 

You remember as part of his qualifications, that 

amongst other qualifications, this man Is on the staff of 

I 

I the leading hospitals In New York and Is also a professorial 
I rank at one of our leading medical schools, and 1 say to you 
! that you would be proud, you would be proud Indeed If you had 
a son or daughter who decided to study medldne If he or 
she could train at hls feet and he was not only buttressed 
j by what ho observed, all of which Is be^ng a333ll‘'d for 
lawyers' talk, not evidence, but also through hospital 
records, and do you remember the assault that Mr. Mcl/?an 
took at the Insistence of Gulf In cross examination as to 
this man's bellevabi11ty, this liar, this malingerer, this 
exaggerator, about the pain and the disability and the dls- 
.•omfort Mftnr on operation of the kind as is described It. 
thi:-; rt*coi\l whitth was performed upon him within two d{ly^' .•fter 
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thl F accident? ‘ 

Does this deny reaacnwhen a man has an operation 
I for a comminuted, and you heard that, the bone, the thigh 
was amaahed Into several fragir.ents from a spiral type injury 
falling from a roof? And they put in a seventeen Inch rod 
In the course of this operation with three screwa, using 
tools, perhaps not even of doctors, but of carpenters, coming! 
out after ether from a general anesthesia and to suggest to 
you, and ask you to defy common experience that this kind 
of an Injury was not as productive of pain and suffering 
because he clipped out on this particular day or that 

particular day at that particular hour that he didn't have 
pain. 

I say to you, that that approach which Is really 
the whole approach of Gulf and goes to the Integrity of 
Its entire defense. It defies the concept that every human 
being must know, whether he Is at eight grades of learning or 

0 

I several degrees, that pain Is a universal language and that 

I suffering 1 a a universal experience, and It transcends all 

I educational and language barriers. 

I What happened to these men? Let's take Mr. McLean. 

! You heard about the nature of the bone that was shattered 
In this case. It was the right femur, and It was comminuted. 

^'hat is that kind of an Injury without regard to anything else? 
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This Is a weight-bearing stnjcture on a man who earn:; his 
living by using his legs and hla hands, and who can't 
function, can't function economically. He Is not a lawyer, 
he Is not a professor, he is a sheet metal worker, and he 
can't function economically, and what are they telling you, 
that he stayed out fourteen months Just to look at the 
fictitious garden he is supposed to have at his house? 

Don't you think a man of this kind concerned for 
his wife and children to support them, that his Interest 
was, as Indeed he did do, return to work as soon as ho 
possibly can? 

MR. FUREY; T will object to this claim since there 
was a specific objection to anything going Into It on the 
trial and at this point I move to reopen my case to show 
this question of financial need while he was out. 

THE COURT: He is arguing that hr wanted to fp to 


work. 

MR. AUSUBEL: He told you he was out of work for 
fourteen months and he told you that he worked regularly 
before this accident and his employer testified and It wan 
read to you, and perhaps boring, and T apologire to you for 
It, but nevertheless through the adversary syitem that, we 
have, Mr. Cnrsso was examined and he wn;i asked what wa:; h' -. 
rate of pay and did he work regularly and was hi i work 
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satisfactory and It I 3 in the record, and now they are trylnp; 
toa^» 55 tto you maybe this and maybe that, suspicion him out of 

court, when your oath Is to decide the case on evidence and 
not on suspicion. 

That was that Injury, the Initial injury and he 
was in the hospital for eighteen days and I might say eighteen 


months. 


worth? 


Now If nothing else was In the case, what Is that 


You have heard and quite properly, by the attorney 
for United Porcelain, that a Jury represents more than six 
people. It represents the collective conscience of the 
community, so when you decide a case of this kind, you, your¬ 
selves, In essence, are placing values upon the conscience 
of the community. «fhat does the conscience of the comr.,n 1 ty 
evaluate an Injury of this type? What Is that period of 
hospltallxatlon worth? Do I have to direct your attention 
to what experiences cne has living through hospltall ration? 

I These are not country clubs. These are Institutions of 
misery. Do you know whet It means to be In a hospital for 

elghteeri days and nights? Do you know what It means to have 

I 

j to prepare yourself twice for a major operation and what goes 

I 

I through a man's mind and what anguish he suffers? Jkj T have 

I to draw pictures for you, you who represent the consclencr- 
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I Of tho community? Who boro upon your coUootivo oxportoncoc 
in llfo and after ho loft the hospital, after ho plucWoo out 
these various dates from the first hospitalisation when a 
nurse’s record had he was feeling okay at that particular 
hour, you heard and you saw whet happened. That ho developed 
pains secondary to the Injury from Immobility, pam In that 
right leg and he developed a clot, what the doctors rofer to 
as thrombophlebitis and he was taken back to the hospital on 
July 27th, twelve daya after his first discharge and they were 
then concerned about the problems of the clot breaking off. 

It Is In the hoaplta. record, and going to his lungs. 

THK COURT: We are not concerned with whnt didn't 

happen. 

hH. AUSUBEI.: In any event, you heard what Dr. 

Burton said, that this Is a constant chronic problem and It 
I will be constant and chronic notwithstanding sD of the j 

suggestions about potential surgery and putting 1 „ plartic I 

ducts and everything else, and he will have to live with that I 
problem as he will have to live with that rod, that seventeen 
inch rod and those screws which are In his right femur and he 
will have to live with them for the re:,t of his life, and to 
date, he I:, out of pocket for his wage loss and hospital 
and meoleal bills over $ 15 , 500 , and that Is the nothing pan 
of the case, because that doesn't take into account tne p., l,, 
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I and the anpjulah and the suffering that he experienced for 
the last seven years plus and the pain and the suffering 
such as he ir.ay have It for the balance of his normal life 
expectancy of over fourteen years. 

You will be asked, and I hope that you will address 
yourself to those concepts. To place values on things suen 
as enjoyment of life, and good health. Things that we 
accept normally and which we are only forced to put a dollar;; 
and cents sign on on occasions such as this. 

That was Mr. Mfflean. 

Then there Is Mr. Llnfante and his arithmetic 
loss, out of work for over eight months with this comjrilnuted 
fracture of the left oscalcls, the heel bone, and you h»‘ard 
the significance of that In the anatomy. Sure he went back 
to work. .Sure he Is wearing shoes, but you heard what Or. 
Burton said as to Its slgnlfIcatice In terms of his a-itllty 
to work and work on the kind of terrains and .structure;; ho 

I 

'works with. This Is not a pool table he Is working on. He 
Is working on rough surfaces and what It means to him and 

I 

what It will mean to him In the future and you will see In th® 
hospital records. In addition to that, he had co-sipr’essIon 
fractures of two of his vertebral bones and various lacerations 
which had to be sutured, and he, too, experienced pain, two 

1 

1 operations, through two hospltall rations. Seventeen day.*; In 
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number. Seven years plus for him and In his case because 
of his comparative youth, over 32 years ahead of him. 

If It weren't for this accident. If it weren't for 
that plan, If It weren't for that unsafe place that they were 
directed to work, to work In the manner In which they were 
trained to work and work on every other occasion wltho\Jt 
mishap, we wouldn't be here. 

The remaining two causes of action do not involve 
personal Injuries, but they do Involve significant rights. 

They Involve rights that are now reciprocal in this state, 
and that Is to say, that a wife has a right to bring an 
action to recover damages ar. a result of Injuries to her 
husba nd. 

There was some evidence here about some small 
amounts for which they were out of pocket because they ::toj>ped 
working. There Is other evidence which obviously renainr, 
silent, blit again, you, too, as the conscience nl' the 
community, must give expression to those values and they ore 
Important values. 

I am sure there are many things that T have left 
out. t'ly clients and I have come to you to .seek justice, full 
justice. There sat In this very building a learncd jurist who 
has since departed and by col ncldence, h.ls name was Learned Hjnf 
and It was he who urged upon all of us that thou ahalt not 
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2 

ration jujtice, find 1 urge that commandment upon you. 

3 

This eighth grade graduate Is entUlco to full 

4 

Justice under law. This gentleman who came here In i 960 Is 

5 

entitled to full Justice under law. Their spouses are 

6 

entitled to full Justice, not part Justice, because jja rt 

7 

justice Is as much an Injustice as none at ail. 

8 

This accident happened a long time ago. Over seven 

9 

1 

years ago. And I for one have borne an awesome burden during j 

1 

lU 

this time. I have now completed my job and I now discharge 

11 

my responsibility. I transfer the mantle of this responsi¬ 

12 

bility to you and you do them Justice. 

13 

THE COURT: I see It Is 1:15* Why don’t we return 

14 

at 2 : 30 . 
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AFTERNOON SESSION 

2:30 p.m. 

CHARGE OF THE COURT 


713 


THE COURT: Ladies and gentlemen, as you are 
aware, I am in an unaccustomed courtroom so I don't know 
how my voice carries and if any of you don’t hear, please 
indicate one way or the other and if counsel for any party 
either can't hear me or doesn't think the iurv can ht'ar me, 

I would take it as a favor if you would let me know. 

Just in general what happens, I am aoing to lay 
down the charge as I think the law to be then I am coinq 
to excuse you for a few minutes while counsel for th» 
respective parties can make suggestions or objections or 
any other suggestions or criticisms they may ha\’6 of the 
charge, then after I have heard that, I wil. call you back 
and make an modifications or anything I think is appropri¬ 
ate and submit the case to you. 

It is quite obvious why I do it that way because 
no lai#yer wants to get up and say Judge, that was awful what 
you said and I say no, it-isn't, and he .will just emphasize 
what he thinks is wrong. 

The first thing really I want to get firmly in 
your minds in that you are the exclusive judnes the 
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facts and anything I may say about the facts, anything 
counsel may say about the facts, has nothing to do with 
it, and I may comment on the facts as I go along to 
illustrate a point. 

The fact I refer to certain testimony or don't 
to certain testimony has no bearing whatever. 

As I say, I listen to the testimony for an entirely 
^^f^®rent reason than you listen to it. I listen to it 
to hear what has been said because what has been said 
determines how I should react. It determines what charge 
I should give you or what ruling I should make on the 
evidence. 

What I know of the testimony is wholly irrelevant. 

I may think it is the silliest statement in the world that 
was said but that is all I need for my job. 

On the other hand, you may thirk it is an 
extremely wise statement and, therefore, what I think means 
nothing to you. 

Another kind of axiomatic thing is the principle tha 
all persons are before you as equals. As plaintiffs' couns?l 
says, you shouldn't ration justice. Of course you shouldn't 
ration justice any more where the plaintiffs arc concerned 
or Gulf Oil is concerned or any other corporation or 
individual is concerned. Everyone comes before the bar 



25 


727 a 


7J5 


rkbr 3 


715 


of this court us an equal. Vour job is not to find out 
What the facts are, not who ou-,ht to henefit or not benefit, 
four job Is to find out as best you can what the facts 


are. 


As part of that, you are the exclusive judqes 
of the credibility of the witnesses and there Is not much 
-/stery about how you judqe the credibility of the witness 
Every day in our lives we have to judge the crodihillty of 
things that are said to us. Our children say things to 
us. our parents say things to us, people with whom we 
do business say things to us, our bosses say things to us 
and as we go on through life we begin getting certain 
antennae, certain feelings that we may or may not be 
able to express as to why we think people are telling us 
the truth or why we don’t think they are telling us the 
truth and by truth, I mean the facts as they happen. 

Which frequently have nothing to do with whether a witne.ss 
thinks he is telling the truth. 

This accident happened in 1966 and here we are 
in 1974. One thing you could pretty well count on 
as to What you heard from any witness isn’t exactly what 
happened. common sense aid experience tells you. that 
anybody looking back over an event, especially six ye.ars 
a9o. sees it through .Ml different kinds of prism, ,,n„ 
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it is your job to figure out exactly what happened as best 
you can. 

The theory of the jury system is, the law thinks, 
and I think properly so, that this process of finding out 
what happened is more likely to be done correctly if 
six, as in this situation, individuals apply their 
diverse life experiences to the problem. 

If I had to decide what witnesses were telling 
the truth, and again telling the truth in the sense that 
I am using the word, in the sense of what actually happened. 
If I decide that, I only have one set of life's experience 
to go by, my own, and my luck at it would necessarily be 
warped in some measure by my own experiences. 

You have six such life styles and life experiences 
to go by and the theory of the law, the truth is more likely 
to emerge if a composite if you apply compositely your 
six different life styles to the problem; but, of course, 
that will only work if you do what the law presupposes 
you will do and that is to discuss it among yourselves 
and give each of your fellow jurors the benefit of your 
experience and you accept with an open mind their exper¬ 
iences, and in that way, the truth ultimately emerges. 

There are certain guidelines that go along with 
t-his. You notice I say guidelines. They are not rules. 
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They are merely for your guidance. 

One. concerns interested witnesses. The lav; says 
you should take into account the interest a witness has in 
the outcome in deciding what the truth is. Again, I come bacj( 
to the fact that the truth is not what the witness thinks 
is the truth; it inay be auite different from what the witnessj 
at a given moment thinks is the truth, hut his interest in 
the outcome may color his own idea of what the truth is. 

That, of course, v.>e meet in our lives every day. 
Everybody who talks to us usually has some interest in our 
taking one side or another or taking some nos it ion v/ith re¬ 
spect to what he says, he or she. 

Usually, people that dofi't have any interest in 
what they going to say keep quiet. They don't say any¬ 

thing. The "ere fact that they are talking means they have 
an interest in having you believe the truth, and in everyday 
life having you believe v;hat they believe to be the truth, 
and in everyday life you develop certain antennas how to 
weigh that and how to take into account the person's interestj 
in deciding what actually happened. 

Of course, the plaintiffs in this case are obvious-j 
ly interested. They stand to get money, thov hope, out of 
your verdict. All of the other witnesses have one interest 
or another. You have heard argument about some of the 
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interests of the v;i tnesses, and you can apnraise yourselves 
what the given interest' of a witness is. 

Then there is a rule about expert witnesses. 
Normally, a witness can only testify to what he or she has 
seen or observed or experienced in some way. An exnert wit¬ 
ness, however, by hypothesis hasn't necessarily seen anything 
In this case we have had seve.i:al exnert witnesses. Tv/o 
purely expert witnesses who by hypothesis hadn't seen anv- 
thinq f^rst-hand. The doctor and the expert that the Plaint¬ 
iff called I forget his name — Mr. Leavin, who testified 
Then, Mr. Spencer knew some thinos of his own knowledcre and 
also testified as an expert as to certain things that those 
structures would or would not do, and youheard araument on 
that from both sides. 

The jury is entitled to give an exnert v/itness 
such credence as in its iudgment it thinks the expert deserve 
Mhat you go on is, how accurate were his observations. He 
usually tells you v;hat his observations are based on. 

Do you believe the basis of his testimonv'^ In othe: 
words, if an exnert gets on and says, "T heard such and such 
testimony, and on the basis of this t come to such and such 
an opinion," if you don't believe the testimony, his con¬ 
clusion doesn t mean anvthing to you, and do hi.s conclusions 
mean anything to you on the basis of what vqu know? 


I 


m Q 


1 , 
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2 

There have been conflicts, on one oarticular thinq 


3 

I can think of: this blueorint. My recollection is that one 


4 

of the experts said it showed you are sunnosed to put the 


1 

5 

rivets into the coping and the other expert said it didn't. 


6 

If there is a conflict between experts, you qet the nicture 


7 i 

drawina yourself, see what the drawing says to you and think 


8 

back to the two exoerts, how they inoressed vou and how they 

- 

9 

aided you. 

1 


10 

Exoerts are to aid vou in the use of your own 


1 

1 

eyes. 


12 

There:'is a question o^ the burden of proof. In 1 


13 

this case, the nlaiAtiff has a burden — I told vou there j 


14 

j are two lawsuits — three, actually, going on here. One is 


15 

between the plaintiffs and Gulf. The plaintiffs have the 


16 

burden of proof on every issue as between then: and Gulf. The 

I 


17 

'' burden of proof means simoly this: it means that the nlaint- 


18 

iffs, or the oarty bearing the burden — in some ca.ses it is 


19 

the defendant, but here it is the plaintiff throughout -- 


20 

the party beard no the burden of proo^ has the burden of per¬ 


21 

suading you, that is, in this case, their version the ♦^act 

::i 

22 

1 

1 is more probable than not. 


23 

|i If the party having the burden of nroof persuades 

i 

1 

24 

1 you that his or their version of the facts is more nrobable 

1 

1 

25 

1 than not, then that party has borne that burden. 
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li., on thp other hanc^., vou come to the conclii'^i on 
that plaintiff's version of the accident, of v'hatever issue 
iou are considering, is less proliahle than not, then obvious¬ 
ly it hasn't borne the burden, but the other side has borne 
^ which it doesn't have in this case, or if vour mind I 

is in eauipoise, you can't possibly make un your mind what 

I 

happened on any issue, then the olaintiff hasn't borne the j 

I 

burden, and you are not suonosed to flin a coin. I 

Unless you are satisfied that the narty H^vinn the 
burden has established that their version iv^^ore nrobable j 
than not, then that party hasn't borne the burden. | 

I 

There are three issues here, and t v'il] come to 
the discussion of those issues. One tvas the accident caused ‘ 
by Gulf's negligence^ *rh«t is, as between the olaintiffs and 
Gulf. And, two, were the plaintiffs free of contributorv 
negligence? '^ich j describe to vou later; and, throe, 

v'hat v;as the extent of the damages? 

On all these issues, the olaintiff has the burden 
of oroof. Bv a like token, Culf, if you should find a ver¬ 
dict in favor of the olaintiffs aaainst Gulf, then Gulf *ia 55 
the burden of proo<= on its actions against the other two 
defondants. 

Ipci dentallv, T have freoucntlv told vou tliat r hav 
no views that amount to anvthi.ncf or as to what vour verdict 1 




733 a 


721 


RK? 9 72 I 

should be in any case, and, obviously, as I have discussed 
the evidence, I v/ill say first they have to prove this, and, 
assui".ing they prove this, we discuss that, and assuming we 
discuss that,then we have to go to this. 

The fact that I go on after the ^irst naraoranh 
doesn't mean I think they have proved it. Obviously, I can't 
send you back into the jury room «./erv five minutes, sayinq, 
''First consider this problem; then come back and tell me 
what you do; then consider that problem and come back," so as 
I go along I assume for the sake of the discussion that you 
found the first part in favor of the plaintiff or whatever 
part I am talking on; then I go on to discuss the oossibilitv 
th^t you made such a finding. The fact T am disclaiming it 
doesn't mean that you should, either. 

VJe have three lawsuits, ’’’he first lawsuit is, 
have the plaintiffs made out a case against Gulf, and, 
so, has Gulf made out a case either against Beaman or f’nited 
Porcelain? 

The first thin I guess you should do is fiaure 
out just what happened, and then, after fiauring out whit 
happened, then T will discuss with you on the hypothesis of 
what you decide, what the legal conseauences are. 

I As I understand the plaintiffs' contention, it is 

I that the accident happened because the plans v'hicli woro ■^re- 
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2 

jj pared — and we wiU come to who preoared then and how, la tor 

3 

1 -- the Plans called for using the copina to hear weight of 

4 

1 the overhang and that the nla.lntiffs were following the in¬ 

5 

1 

structions ;n those plans and that those plans were defective 

6 

in that the coping, whim somebody, one of the witnesses, 

7 

describes for us as an architectural orminent, should not 

8 

have been used to bear weightand that that is the cause of 

9 

the accident. | 

10 j 

Gulf, on the other hand, contends, as I understand 

" 1 * 

their argument, that the plaintiffs have not established how 

12 i 
i! 

the accident happened and that it could have been due to a 

13 II 

li 

II 

variety of causes. it could have been due to the nepligenco. 

14 1 

1 

1 

the negligeut manner in which the plaintiffs attached the 

u j 

1 

braces and supports to the wall,and you heard the discussion 

16 1, 

|i 

of that in the summations, and it could have been due to tbo 

1 

plaintiffs' improper Placement of dieirweight on the overhang 

18 

as they were v/orking. 

19 

If Gulf is right in their primary position, namely. 

20 

that the Plaintiffs haven't satisfied you, the probabilities 

21 j 

are, more probable than not, the accident happened the wav 

22 II 

the plaintiffs submitted to you ithappened and that it could 

23 

have been by some undisclosed way, that no one has stooped | 

24 il 
'( 

to figure out, then the plaintiffs haven't borne the burden, * 

^ i: 

and we need qo no further. ^ 


Il 
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Considering the case on the assumption that the 


plaintiffs have satisfied you that it is more probable than 
not that the accident happened as I understand their argument 
correctly, as I just described it, then, accepting that as a 
fact, and I assuming you will have accepted it, but, again, 

I caution you, the fact I assume you have doesn't mean 
you should or shouldn't, and then you next have to decide 
whether as between the plaintiff and Gulf, who should bear 
the responsibility for that accident. 

Before we get to lhat, let's clear up the nature 

s. 

of Gulf s responsibility. Gulf is not an employer of these 
plaintiffs, so get out of your mind any preconceptions you 
may have about the responsibility of an employer to his em¬ 
ployee. As most of us are aware, in a great many situations, 
an employer's relationship to an employee is that it shares 
in various types of liability where no fault is incolved, and 
all you have to do is show that an accident happened for legal 
responsibility to come into being. That is not the situation 
here, and cast out of your mind any predispositions you may 
have under that theory. 

Here, plaintiffs were not employees of Gulf, and 
they can only recover against Gulf if Gulf was negligent, negl 
gent in the performance of some duty owed to them. 

So, the plaintiffs here were on Gulf's premises as 
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bu'^iness invitees. I don't knov? if that means anythino to 
you, hut it is a word we lawvers like. It n’eans if you in¬ 
vite someone on your premises for business o^ your own, vou 
have certain obligations of due care to them. 

Assuming that the accident happened as olaintiff 
contends, vHat s^^ould in your "judgment -- and your iudgment 
is going to count -- is Gulf responsible for not having cal To 

it to the plaintiffs' attention? But first let's decide as 

« 

between the Plaintiffs and everybodv else in the case. 

It is the defendants' contention that it was 
plaintiffs' fault and nobody else's fault that the accident 
happened. You heard the araument on that, and it seems to 
be conceded, as far as T know, that if the screws were used, 
if v’"‘ight was attached to the coping, that was the wrong 
thing to do, and that was the cause of the accident. 

If in fact it is your iudgment that the •^lainti^'^s 
shoula have seen that, should have seen that this was conino 


that they were dealing with and should have known that outtin 
v;eight-bearing rivets, plugs, rivets into that conino v^as a 


foolish thing todo, a neglioent thino to do, then thev are 
guilt of v/hat is called ccntributorv negligence, and that i..s 
the end of the case. They are not entitled to recover as 
agai n t anyone else, because in a neolioenco case, i it< law 


savs that you have to establish that vou are 'rce Iron 


7 
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contributory negligence. 

You have heard the arguments on that. The defend¬ 
ants argue that the coping was as obvious to them as anv’one 
else, ana they should have known that putting weight bearing 
on the coping was a foolish thing to do and a negligent thing 
to do. 

The plaintiffs, on the other hand, argue tnat th^’y 
are not educated men, they are not enr^ineers, and they ware 
entitled to take the plans that were made and assume fat 
their elders, shall we say, knew what they were doing and 

plaintiffs didn’t ektrci’se "independent thought in the matter. 

That is a question for you to answer: have the : 

olaintiffs satisfied you that it is more orobable then not 
that they were free from contributory negligence in the 
context of what I have told you? 

Then, if you have concluded that they are free of 
contributory negj^igence and still on the assumption that they 
have satisfied you as to how the accident haooened, and, 
therefore, that someone should have told then about this 
coping, your next question has to be, should dulf be th.iL 
someone, ’ because Gulf is not responsible for the neglinenc 
as such of its contractor, if you left out a contract for 
somebody ro do some work and that contractor, inderondent 


9 

V? 


25 


contractor, and you having no suoervision over him, doe-, it 



738 a 


I 



4 

5 

6 

•T 

I 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


» 

I 

^Kr 14 

in a negligent way, th^t doesn't out resnonsi.bility on ''ou. i 

! 

That is his responsibility. But you have to find in this j 
case, if you want to find, that the ca<e arrainst nul f is j 

warranted, that soinething in the facts made it Gi!.'!'’'s obliaa-j 
tion to call tne attention of the plaintiffs to their dancer, j 
and you heard the evidence on that; vou heard the contrasts 

I 

views as to v/ha.t these blueorints '^hov'ed, and vou heard *:hnt | 
Gulf, from one of the witnesses, Spencer, t recollect, 
testified that when these blueprints were orenared, one cons- 
was sent to (lulf . ! 

The question before you is, do these blueprints 
indicate what was to be done, and, in the second place, was 1 

I 

the totality of the circumstances such that it put upon Gult i 

! 

anaffirmative obligation upon Gulf to notify somebody so as 

I 

to prevent this work being doing in what you will have con- ! 

I 

eluded was a negligent fashion. 

If your answer to that Question is in th_- negative, 
or, to put it another way, if the plaintiffs have not borne 
their burden, that is the v_Ad of the case. 

As all parties made clear in their summation, all 
parties are in here derivatively, and if Gulf is not liable 
to the plaintiffs, that is the end of the case. | 

i 

The question you have to decide is the totality o'" I 

I 

3ll thfj ci rcumstances: was Gulf under some ohl’oat'mn '•e takf 1 
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II 

J ^ steps to prevent this work beinrj done in a wa'' which you rorne 
3 to the Doint that made the orevious findings favorable to 

t the plaintiff in the way which vou have decided was a neg]i- 

5 gent way to proceed. 

6 So much for the case as between Oul.f and the 

7 plaintiffs, or the nlaintiffs and dulf. 

Now, as between Gulf and Beaman, Gulf's claim over 

!i 

9 j against Beaman is based on a contract, mhis contract -- you 
0 heard about the contract; you heard about how Beaman was 

11 under contract to do these things, and this contract, refer- 

12 .ring to Gulf as the purchaser, they refer to it as the purchajse 

13 of an overhang. 

14 This contract provides that Beaman s.iall indemnify 

15 and save harmless the ourciiaser, that is, ‘‘uif, from all 

16 j loss or damage in any and all claims by reason of accidents, 

I 

17 injuries, includina death or damage to any oerson or nronerty 

il 

18 j in c nnection with such work. 

19 j Normally, the meaning of a contract is a natter of 

20 I law for the Court and does not trouble the jury. llowc-.---r, 

21 I if the Court finds that the contract is ambiguous, that 

• I 
I 

22 '' creates a questionof fact and is submitted to the luiv. 


23 i! 


I have found for oresent nurnoses Uiere is an 
ibiguity bore, and here are the contentions of tlv' nart.io-,: 

The contention of Gulf is that this is an ul )-■'>'. .it f? 
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2 

1 

1 guarantee, an absolute acceotance of liability anb inder.nifl- 

• 


3 

j cation for any damages that cooie from outting this overhana 


4 

1 

j on the building pursuant to the contract, and that is what 

1 


5 

f 

Gulf savs in meant by . '' 


6 

Beaman says that in connection with such work. 


•T 

Dearran complied with the specific work provided in the blue¬ 


8 

print, which, as you remember, Beaman's man sa^d they sent 


9 

to Gulf. 


10 

If so, Beaman says that if you find that the v;ork 


11 

was performed exactly like the blueorint says, even though 


12 

that was the wrong way of doing it, if you find that it was 


13 

1 

done exactly like the bluenpint says, then, says Beaman, 


14 i 

1 

are not liable on the cross-claim." 


15 1 

1 

That is the Question I am leaving to you, assumina 


16 

you find Gulf to have been negligent, are they indemnified 


17 

Beaman, and that means how you jead this contract. 


18 

does it mean they have to slavishly follow this particular 


19 1 

1 

diagram, and if they do that correctly, they are off the 


20 ! 

1 

hook as far as Gulf is concerned. 


21 1 

1 

This has nothing to do with the cause action as 


22 ^ 

betv/een -".ulf and the individuals. Tf that is what this con- 


23 ! 

means. Gulf is not entitled to a cross-claim, and if 


2* . 
1 

not. It is. 


Z'S 

i 

Of> United Porcelfiin, the ouestion i • n Mttlp 

1 
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different. Their only contractual obliaation was to do the 
job in a wor)ananlike manner. So their contention is simply 
th’s: We were hired; our contract called unon us to do 
nothing more than to provide competent workmen. That is 
all we were supposed to do. We did provide competent v'ork- 
men,and that was the end of it as far as we are concerned. 

Gulf, on the other hand, says that common sense demands 
that you see to it that vour comoetent workmen have a job 
to do that is safe to do, and, therefore, vou should have 
provided independent investigation whether this particular 
job is safe and that we are able to rely on you and that we 
are able to rely on you to see that v;hatever job we sent to 
you was a safe job to carry out, assuming you have found the 
basic cause of the accident as claimed by the defendant. 

That is for you to determine, v/hich of those nosi- 
tions is moat reasonable and likely on the basis of all the 
testimony that you have heard, and there has been a cubit's 
v/orth on that issue, and the question is, was United ^orcelai 
to assume, as they are contend they are entitled to, ♦■hot 
plans that they received from Beaman and Gul^, if they got 


them fro"' ^^ulf, were all right in them.selves "nd all th<'v 
need do is send workmen, or should they have made on independ¬ 
ent check to see that evervthing was all right., and os ''ci,' 
ons’-'er that Question vou v’ill decide the case os ix-tvK'on 
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and ’’nited Porcelain. 

I have talked about liability. Just a word about 

damages. 

Obviously, if the plaintiffs have not satisfied you| 

I 

as to their burden of proof as Thave described it that '"•u'! ♦ 

I 

is liable, then we don't need to concern ourselves v;ith 
damages, but if thev do satisfy you, then v'e should. 

The damages are of several kinds, rirst, there n j 

I 

o • , I 

medical expense. That has been stipulated to, i think, and ' 

you will get a figure on that. 

% 

The second is loss of earnings. Loss of earnings 
simply means that if as a result of an accident vour earninc 

I 

mower is reduced, you are entitled to be comnensated for it. 

These people were out of work for soecifved 
periods of time that you heard. That doesn't ioso facto get 
comnensated for, that time off. Their obligation is to re¬ 
turn to work as soon as they are able to do so, and vou havo 
heard the arguments on that, and it is for you to decide 
v/hether or not they did respectively, and, of course, on 
damages everi’thing is entirelv separate as to each niaintiff, 

I 

each olaintiff's case is entire]'^ separate. 

As to each niaintiff, did he return to v'ork as 
scon as he should have, in all duo regard to his medical 

sifuation? r*" you find he did, he is emt-jtle'' ^<' '^ha* e’/,.r 
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2 

wanes he lost during that neriod, and if he didn't he is 

3 

entitled to wages up to and includina the ti'^c he should have 

4 

returned to work. 

5 

My recollection is, once they returned to work 

6 

they got the same oay as they had before, and that there had 

1 

7 

been no diminution in earnings as a result of this accident, 

8 

at the time they returned to v;ork. 

9 

You are entitZed to consider the possibility ct 

10 

future diminution of earnings if vou find there is such a 

11 

possibility. You are not supposed to speculate; you are 

12 

supposed to find, if you do so find, that with all the evi¬ 

13 

dence that is reasonable, in the future, that thev won't be 

14 

able to work because of this accident, and you are able to 

15 

take that into consideration. 

16 

I don't recollect any evidence indicating that. 

17 

That is not to mean that you have to remember everythino that 

18 

I remember. 

19 

Then they are entitled to recompense for oain and 

20 

suffering, and as to that there aren't any aujde linos ox- 

1 

21 

|{ cept your common sense. In the first olace, fioure out as 

22 

j 

j best you can how much oain they suffered, and that includes 

23 

anv kind of oain, inconvenience, discomfort, and how much 

ll 

24 

1 

•} they are likely to suffer in the future, and vou hoard ‘‘lat, 


and, remember, this pain and aufferine isn't "iust .m 

1 
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instrument to punish the defendant or to reward the o^o’nti^ 
but it is the best you can do as to what you reasonably 

think they should be uaid on account of this pain and suffer 
ing. 

As I say, it is not to punish the defendants nr to 
reward th(j plaintiffs, but you use your best iudgment as to 
what you think yououaht to give them for that, and ohviou'-l’' 
ro:'>oiy receives pain for a fee, so there is no marhet in 
pain. There has to be your iudoment. 

It is the same thina in the wife's action in each 
case for loss of consortium. That includes everythim 
ooes with a marital relationshin. it has been in*-errunted 
by this accident. To whatever extent you think it has boon. 
And there has been some minor out-of-pocket expenses which 
these wives, or one of them, had — one of them, as rre¬ 
collect, lost some tire at work, and vou vril] remember 'vhat 
that evidence vras. 

There again, the law says the husband, either the 
husband or tne wife is entitled to compensation the info; 
ru-tion of the marital relationshin,and obviously there is 
no market in. that. You are to use your aood iudgmont, and 
the sane criteria apnlv. vrju are not to punish or r-eward — 
iust what you think is right. 


I think that covers everythina t have thou«Tht of 


at the noment, ant. I will ask you to '-etire, and don't hoqin 
to discuss it or express any ooinion, because it is aulte 
possible there is something T have overlooked or something 
that one counsel or the other might oersuade me to change, 
so don't begin any deliberations,and T v;’11 send for you in 
a fev/ minutes. 

When you come back, will the alternate br i na ’-.'i ♦■h 
him any personal effects out of the iury room. 

(The jury left the courtroom.) 

THE COURT: First, the plaintiff. 

' MR. AUSUBEL: Your Honor, I indicated when T moved 

for a mistrial at the beginning of the case mv position with 
respect to any reference about the emplover-emnlovee relation 
ship, but in any event I respectfully except to that oortion 
of the charge where your Honor indicated that as between the 
employer and employee there may have beoi. some rights vrhich 
were predicated upon liability without fault. 

Otherwise, I have no exceptions to your Honor's 
charge, and I do not request any further charges at this 
point. 

THE COURT: Oulf? 

MR. FU’^EY: Your Honor, I respectfulIv except to 
that portionof the charce which submits to jury t.h* 

question of whether or not the olans which w»'r<' i 
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defective and dangerous, inasTiuch as that is not i nt- j 

i 

iffs' claim, according to the pre-trial order, caMing the 
Court s attention to Paragraph 3(b) of the pre-trial order. 

Mo mention is made whatsoever of it. 

THE COUR*^: You waived that when you didn't object 
to his summation or object to what I said before summations. 

MR. ruPEY: I respectfully except, vour Honor. 

THE COHRT: I will say thatno one seems to have 
prepared this case to any point. 

MR. FLRFY: On the issue of contributory negliaence, 
I except to the charge as being incomplete in this regard, 
that the issue of contributory negligence as submitted to the 
lury was based solely uoon the nossibil’tv that the jurv 
found that the plaintiffs were negliaent in using the conina 
for weight bearing. 

I 

T resnectfullv submit, vour Honor, under the evi¬ 
dence in this case, the jury miaht also find that the 
plaintiffs were negligent in going out unon the coning, wh’ch 
their own expert said was a foolish act. 

THE COURT: If that didn't contribute, then it 
v-ouldr.'t be contributory negligence. 

MR. PUREY. I agree with that, but it is ♦'or the 
jv.'V to determine. 

THE court. That is correct. ! 
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MR. FUR'^Y; Vour Honor, v;ith rocjar'l to the subnlssion 
of the contract between C^ulf and Seaman the iurv, ^ exceot, 
your Honor, on the basis that T take the position that there 
is no ambiguity in the contract and that Gulf was entitJed to 
a judgment as against Beaman as a matter of lav/ on ^he con¬ 
tract . 

THE COURT: T know that is your position, and it 

is noted. 

MR. FUREY: I further request, your Honor, i^ the 
issue is beina submitted to the iurv as between Culf and 
Beaman, that the issue of common law indemnitv also be sub¬ 
mitted, inasmuch as under the present tenor of the case, that] 
where Gulf's liability, if any, is not to be based unon the 
plans, that these very plans were nrepared by Beaman, so even 
absent any contractual agreement between Gulf and Beaman, 
the cause of action over under common Taw indemnitv ouoht to 
oe submitted to the jury in that regard. 

THE COURT: What does Beaman say to that? 

MR. DUBROWSKI: It says that the plans v/ere not 
prepared by Beaunan; they were prepared by Gulf's architect. 

THE COURT; It seems to me that the jury can find 
that they were preoared by Beaman. 

MR. DUBROWSKI: The'' could also find that th. v v/ere 
prepared by Gulf. 
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It was Gulf's architect who orepared narros ’ ? j 

of that three-nage thing, and the only thing Bea.'n.un iiafi 
It was what i t nad for the Tnoa.su rencnt. 

MR. ^URFY: With regard to the submission of the 
issue to the jury as between Gulf and United, your Honor, j 
as I recall it, perhaps I didn't get it all, vour 'lonor, but | 
the only specifications submitted in that regard vK-re thf [ 

claim, that United claimed that they provide t’-e or-'ino’- w^irh- ^ 

1 

men,and that is all they have to do. j 

I 

I 

I would reauest that the jury he instructed that 
the negligence of any United employee is attributed to titiit<->d 
Porcelain. j 

I 

THE COU.^T: That is academic here, because if thev 
find the wor.'cmen negligent, there is no case. ; 

MR. PURFY: Specifically, I vTOuld requesT- that the ^ 

I 

I 

lurv be advised that they may find that United ’’orcelain was I 

I 

negligent to the extent to justify a claim over for fai Itire ^ 

i 

to provide scaffolding,adeauate ladders,and failure to 
provide proper instructions to the workmen. 

THE COURT: That is correct, but thev can't i>ossib- 
ly fin^ over on the negligence of-any workman, because theri> 
v;ould be no case. 

MR. PUREY: That is all the exceptions I have. j 

. DURPOWSKI : I will oo down the list r have-. ! 


/ 
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Some are requests,and the others are exceotions. 

I think the first one is a request that v;as not 
covered by the Court,and that is, if they find that a wit¬ 
ness testified falsely as to a materiaJ. fact, thev can dis¬ 
regard all the witness' testimony or onlv disregard -- 

THE COURT; Who testified falseIv to a material 

fact? 

I 

tIR. DUBROWSKI: Mr. wcLean testified as to one 
fact, whether or not he was on the ccoinq or went cut al¬ 
together. Mr. Linfante testified he was out a little hit. 

Mr. James testified he was all the wav out -- i 

i 

THE COURT: I will give that charge if vou v.’.int , 
but I will elaborate to some extent which I think plaint’fte; 
would be entitled to, that the mere fact itniustho a (ioJiber-l 

I 

ate falsehood today and not a mere recollection .which han 
been changed by a oassage of time, v'hich is v'hat 1 think I 
haroened, and when I get through I am sure it will 
obvious to the jury. If you want me to do it, I v;.i 11 > it, | 

but I can't do it unless I make sure that the jurv und<-r- ! 
stands that merely changino recollection over the 
of time does not trigger this rule,and in ma'ting that, doar 
T think I will inadvertently make clear to the jury {hat is 

v/hat hanoened in this case, because I think that in M i 

I 

haonened. ! 
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I 

j Do you vfant me to leave it alone or do vou wirt •nr. 

3 ^ 

! to do it? 


4 j 

I MR. DURn0vjSKI; T.oave it alone. 

i 


5 1 
1 

j ;vs far as burden of proof, I think you should 


6 1 

1 

1 charge that if they find that that plaintiff’s burdc-n or ,i ‘ 

! 1 

i 

7 ' 

1 

1 j 

j material fact is equal to that of the defendant C-ui: -- j 

j 

8 i 

i THE COURT: The Plaintiff's burden? l 

1 

9 !l 

il MR. DliPROWSf'I; If the plaintiffs?' proof if? enual 

ll 

1 

10 

1 ] 

1 to that of that which could be for Gulf, then the plaintiff 

j 

1 

11 

1 has failed to sustain the burden. 


12 

1 THE COURT: I think I said that. 

1 

I 

13 1 

t 

1 MR. AUSU3EL: Yes. 4 


14 1 

i 

1 

» 

1 MR. DUBROWSKI: I a*n sorry. Your Honor, T also 


15 ij join in the exception that the plaintiffs contend that the ! 

i ■ ■ ! 


16 i 

1 sole thing in this action is that the plans show the conim ] 

i 


17 ' 

Ij was used to bear weight. I think they have other eonten- 


18 , 

1 

1 . 1 

1 tions in this thim besides that. 

1 

j 

19 1 

1 

1 THE COURT: They did in the beginning, but their ; 


„ li 


" 1 

j summation boiled down to that. Isn't that correct? 


i 

1 MR. AUSUDEL: Yes. 



; MR. DUBROWSKI: Their opening was a little differ- 


23 1 

j e-'t. 

1 

1 

1 

24 

1 

i 

T^ir CotiRT: That was a long time ago. T again say, 

ll 1 

1 

z'-> 

1 

1 ' 
j| if this case had been Prepared the vrhole case would have 

i 
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never got to here. Neither side nrenarcd the case. 
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MR. DUPROWSKI: 

(! 

♦ i 

failure 

toinform the jury 

5 

against 

United on common : 

6 : 

it 


THE COURT: You 

7 

1, 

forgot. 


' il 


MR. HAUT: It i 

9 il 
11 


MR. nUBROWSKI: 

10 i. 

1 

for the 

subcontractor's 

1 

11 i 

control 

or management by 

i'l 

12 


THE COURT: The 

13 

Gulf. 


14 i 

i 

MR. DUBROWSKI: 


if they find that the cause of the accident was a coping, 
the coping, the faulty coping or a structural flaw, thf-n 
this is outside the indemnification of the contract and not 
covered by the contract. 

THE COURT: I don’t see that that is any different 
from what I said; I covered that on the facts of thjs case 
as well as I can. 

MR. DUBPOWSKI: Lastly, your Honor, if thev iound 
that the plaintiffs found this to be an unsafe y^lace tf> ’.'ork 
and continued to work there, then they have assumed ♦he risk 


25 


THE COURT: I think that is legal langua*:*', Lu 
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thin}; what I said covers it. 

I 

MR, HAUTs Your Honor, it will be Tny last copor- j 
tu.iity to renew my motion aoain, I sugoest there is no 
credible evidence either as it was before or in light of Mr. 
Furey s comments, that there is no credible evidence to i 

support any further instruction in this case with resoect to 
United Porcelain, that in fact, the only nuostion 
Vvas duty to inspect, and as far as the other elements, j 

t 

scaffolding, going out on the overhang, is a matter of cred- ! 
ible evidence, and there was no issue oresented on that oointj 
at all, and it completely exonerates United Porcelain, and r i 

would so move. ^ 

! 

THE COURT: Your motion is noted. 

MR. HAUT: If your Honor is going to charge that 
further request with respect to the further duties of United 
Porcelain, may I suggest your Honor also out this in porsoec- 
tive by referring to the testimony of Mr. Spencer that your 
Honor said you would mention to the jury, the right to re¬ 
main or wor)c on the overhang as being able to support the i 
weight. 

THE COU®T: I intended to refer to that, but T | 

ui'in t ttin4 it would be proper to do so after the v/ay 
nlaintiff had spent so much time on it in his sumn.ition. ! 

MR. HAUT; If you take that into oo'ir idi'rat i('n , T | 

! 


2 

3 

4 

5 


6 


I 

I 

8 I 
I 

9 !> 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

r 

23 ‘ 

« 'i 

25 


753 • 


741 


RKP 29 74 1 

would ask you to bring it to the jury's attention again, 
because in effect this would isolate or bring out some aspect 
of the totality of the evidence, to wi^, scaffolding or the 
propriety of going out over the overhang, which should be 
taken into consideration v;ith "^r. Spencer's testimony that 
this was a solid structure upon which men could walk safely. 

I have certain requests to charge. 

THE COURT: I have covered then. 

MR. HAUT: There are certain items you haven't, 
and I respectfully request — may I just mention the numbers, 
your Honor? 

THE COURT: Don't mention numbers. 


MR. HAUT: I would snecxfically refer to the last 


two. 


THE COURT: I just realized I haven't covered thGm.[ 
I have forgotten that entirely. j 

MR. HAUT: May I refer to your Honor Number r,, 

also Number 7? | 

I 

THE COURT: That is beautiful language, but I thinki 
it is covered. j 

MR. HAUT; I think it should be made clear to 'he 
jury whatever duty we owed to Gulf must have been a f)rcxi j 
mate cause of the occurrence in order for United Porcel.nn 
to be liable. 


I 


II 
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Number 8 is an item Imention to your Honor bo'‘ )rr., 

i 

THE COURT: That follows. I 

MR. HAUT: I would suagest Number 1^ and Number 11,i 

I 

and this again goes to the duty to inspect of Uni ted 
Porcelain. 

If plaintiffs had no duty to examine, then the 
case will never get to you. i 

MR. DUBROWSKI: When six of the jurors return on 

i 

I 

a verdict, they are to report it. 

THE COURT: It has to be unanimous. j 

MR. FUREY: Your Honor, I sooke only to my exceo- I 

i 

tior.s before. I haven't spoken to my requests. ! 

I 

I 

I typed these up myself over the week end, and T j 

I 

didn't keep a copy. May I look at the Court's copy? i 

MR. DUBROV/SKI: While he isthinking, your Honor, I ^ 

I 

notice here Number 4, Number 3 on the printed thino that was I 
just given me, hov? yoa evaluate the damaae claims of olaintj.f f h. 

I 

Ethel McLean and Susan Linfante in Number 4. I think I callejl 
this to your attention before, that after this action was | 
started and after Culf brought in Beaman and United Porcelaip, 
the plaintiff amended his complaint to include causes of j 
action on behalf of Ethel McLean and Susan Linfante, and Culf! 

I 

I 

did not amend its third-oarty action as against Beaman. | 

i 

Therefore, as it presently stands, the only jetion 1 


I 
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i 

2 

1 

is against Gulf and against Beaman — ' 


3 

THE COURT: The jury doesn't have to worry about 


4 

that. The jury answers these questions, and we can take this 


5 

into account. 


6 

i 

MR. FUREY: To the extent it is necessary, I move 


7 

to cimend the third-party complaint, which includes the causes 


8 

of action included by the plaintiff. 


9 ; 

; 

1 

THE COURT: It is kind of late to amend complaints. 


10 

Denied. 


11 

MR. HAUT: May I mention one other item? In Item 


12 

4 I think this is crucial to this case and — 


13 

1 

THE COURT: That is nonsense, | 

1 

14 

1 

I MR. HAUT: It happens to be the law of New York. 

I 


15 

THE COURT: It is nonsense in this case. 


16 

MR. HAUT: It happens to be the law of New York. 


17 

j THE COURT: It has nothing to do with this case. 


18 

MR. HAUT: It does. 


19 

THE COURT: On the plaintiffs' theory, it has no 


20 

more to do with this case than the rule in Shelly^s case. 


21 

MR. FUREY: Your Honor, with regard to requests, in 


22 

1 view of the comment made in summation by plaintiffs' counsel 


23 

that Gulf should have supplied scaffoldino, I request n 


24 

charge that Gulf had no obligation to provide scaffoldino to 

1 

J 

1 

25 

1 

tlione plaintiffs. ! 

1 

1 
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MR. AUSUEEL: What I said was that it came in ill i 
grace for anyone to suggest that the plaintiffs should have i 
gone out and gotten scaffolds. That is what I said in re¬ 
sponse to that argument. 

THE COURT: Yes. Denied. 1 


MR. FUREY: With regard to the request to charge 
v/hich was previously submitted, I request Charge Number 3, 
that Gulf was not resoonsible for the negligence of United 
Porcelain. 


THE COURT: I said that. You weren't resoonsible 
for negligence of contractors. 

MR. FUREY: Request to Charge Number 6, the n]aint-| 

I 

i 

iffs claim that the accident occurred when they vrero on the 
coping. Unless you find that the plaintiffs have oroved i 


by a fair preponderance of the credible evidence that the 
accident happened substantially as claimed by them, then •; 


VO’jr, 


% verdict must be in favor of Gulf. ' 

I ! 

THE COURT: I told them that, but they have changed' 

i! . . . I 

jj their claim that was written, and they said their claim was | 
based on t.he evidence, and if you had a contention that it wai 

|| 

|prccl'>ided by the pre-trial order, you should have said so earlio 
l| MR. FUREY; Your Honor, I didn't object to the 

j| going in. I thought they were germane to t!ic‘ issue' I 

j* that the plaintiffs were litigating. i 


m 
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THE COURT; When I told you what I thought the 
issues were ,if you thought the pre-trial order precluded 
plaintiff- from taking that position, you should have said so. 

MR.FUREY: I did not understand, your Honor, 

that it was incumbent upon me. 

THE COURT; The plaintiff understood. I could 
tell from his summation. 

MR. FUREY: Request Number 6: Gulf had no specific 
duty under the law to make an inspection of the premises but 
did have an obligation to exercise reasonable care, which may 

I 

or may not have included the duty to inspect. j 

THE COURT: I don't think there is any issue of J 
inspection in the case as the case has finally come down to. 
There was no evidence that the coping was defective. It was 
just coping, and it shouldn't have been used for weight 
bearing. 

MR. FUREY: In that case, your Honor, since there 
was so much talk about it during the trial — 

THE COURT: I understand. This was not prepared -- 
this case was not prepared by Gulf, who was very derelict 
coming into this case not knowing why the accident happened 
and not finding out until the very last auestion of the last 
witness. 


MR. FUREY; I still don't know. 





1 

2 

3 

4 

5 
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8 
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10 
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12 

13 

14 

15 

16 

17 

18 

19 

20 
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22 
23 
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THE COURT; I do. It is perfectly clear on t’le 
basis of the answer of the last question to the witness. It 
happened because it was used — the coping was used as a 
weight bearing thing, as the pictures make clear, as every¬ 
thing makes clear, and the testimony that went on at pre¬ 
trial for months and months as to where they were standing 
isn't relevant. 


MR. FUREY: I agree, but so much of this trial -- 
THE COURT: I can't stop you from wasting time. 

MR. FUREY: The plaintiff was the one that brought 
the case in here. 


THE COURT: The plaintiff brought the case in here 
and you didn't take the trouble, or your client didn't take 
the trouble to send an engineer to find out what caused the 
accident. I have to present to the jury the case as it 
finally is developed by the evidence. 

In this case, the last question was, what did it? 

MR. FUREY; In view of your Honor's statement that 
there was nothing wrong with the coping, can the jury be ad¬ 
vised of that, so that it is then out of the case? 

THE COURT; There was no evidence that there v'as 
anything wrong with 'it, one way or the other. 

MR. FUREY; I respectful]v excer>t. 


I respectfully request, your Honor, a diarge with 



r 
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2 

respect to the claim over by Gulf against United Porcelain. 


1 

3 1 

i 

Section 240 of the Labor Lav; required United Porcelain to 


4 

provide safe and adequate scaffolding for the use of its 


5 

employees. If you find there was a failure in this regard 


6 

1 and such failure was the proximate cause of the accident, 


7 

1 

then you will find United Porcelain to be negligent. 


8 1 

THE COURT: Denied. 


' i 

1 

1 MR. FUREY: Reauest Number 13, with regard to the 


10 

! claim over by Gulf against Beaman. If you find that Beaman 


11 

undertook to inspect the oremises prior to the commencement 


12 

of the work — 


13 

THE COURT: There is no evidence that they either 

i 


14 

1 

j undertook to inspect it or — 

i 

15 

MR. FUREY: There was evidence that someone went — 


16 

1 THE COURT: And you saw a coping. There is not a 


17 

i 

j scintilla of evidence that anything was wrong with the coping 


18 

1 

1 except it was not intended to bear weight. 

! 

i 

19 , 

j MR. FUREY: Nothing further. 


20 1 

1 

t 

MR. HAUT: I just wondered if these questions that 

1 


2' 1 

1 

1 your Honor has prepared — might it not be better to work it 

1 

1 

^ ! 

i 

down with resoect to the plaintiff Gulf's liability and 

i 

1 

23 

I plaintiffs' contributory negligence rather than as Num}.)or 1? 

i| 

i 

1 

1 

24 ' 

! 

' I am just suggesting that. 

1 

1 

i 

25 

THE COURT: No. 

i 

1 

1 

1 

I 
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Any other objections to the proposed aucstions? 

When I saw them I saw J had neglected your last 
two requests. 

MR. FUREY: Your Honor, one further exception. In 

regard to Question Number 6 on the questionnaire to be sub- | 

I 

to the jury, I submit, your Honor, that the apportion-j 

I 

ment is proper on the common law theory, but as to the con¬ 
tractual theories that Gulf is entitled to be indemnlfiod, 

they should be indemnified by a hundred per cent. j 

! 

THE COURT: I agree with you, but if they find a j 
verdict — I will have tcmodify 4 and ask whether it is on | 

the contract or co.-nmon law. Then I v/ill leave 6 stand, and 1 
how we work out the results of the jury — I 

MR. DUBROWSKI: Your Honor, about the questions, T 
think we should have a 4“A: If you find a verdict in favor 

i 

of Beaman against United — j 

MR. HAUT: That is covered by Number 6, which i.; \ 

I 

the apportionment. There is no requirement of any speci.al 
cross claim, and, in effect, what the Court is doing in 6 is 
saying, who owes what here? 

THE COURT: You have a cross claim against United? 
MR. DUBROWSKT: Yes, sir; I do. 

THE COURT: On what basis? 


25 


MR. DUBROWSKT: 


Common law act of negligonco. 
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THE COURT: Doesn't that come under G? 


MR. OUBROWSKI: It could, but then it may be the 

full recovery as against United. 

THE COURT: As a practical matter, can it be? If 
they find, if they were going to give you a full recovery, 
they would find United Porcelain a hundred per cent respons¬ 
ible, so you don't need it. , 

MR. DUBROVISKI: It is true that way, but then again 

it would be before them, the cross claim would be before them 
THE COURT: The verdict doesn't have to be any 


II 

I 

13 I 


different. 


MR. DUBROMSKI; No. 

THE COURT: Could it be both contract and common 


15 1! law? 


20 i 


MR. HAUT: No; it is only common law. 1 

THE COURT: Gulf against Beaman, could it be both 
contract and common law? It makes a difference whether it is 
on contract or common law. Could it be both? 

MR. FURFY: Yes, they could find both of those. 

MR. DUBROWSKI: Either one or both. 

On second thought, it can't possibly be noth. On 
common law, he is coming against me, saying he did nothing 
and I did the work wrong. 


25 


THE COURT: 


At common law you should hav'’ nr.' ifjod 
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United Porcelain of the fact that they have to do soTiothin’! 

I 

different because of the -- 

MR. DUBROWSKI: I disagree with your Honor, hut 1 
will note my exception. I 

THE COURT: Let's see what I agreed to. 


10 i| 


!2 i! 


There is no change as between Gulf and plaint¬ 

iff; is that correct? Have I agreed to any changes as 
between Gulf and the plaintiff? 

MR. FUREY: Yes. I understood you would chcirq<^ 

t 

that contributory negligence may also be decided on t)ie 
basis of the plaintiffs' going on to the overhang. 


MR. AUSUBEL: Your Honor indicated jn that req'’rd 
if you are going to go back over that, that it has to he. 
the proximate cause, and you v'ould advert to the testi’^ory o.' 
Mr. Spencer. 

I 

MR. FUREY: If your Honor is going to star’ .idvert 
ing to the testimony of Mr. Spencer at this noint, we siioulil 
also refer to the testimony of Mr. Leavin, who said it would 
be foolish to go out on the overhang. 

THE COURT: I will advert to both. 

As between Gulf and Beaman and Gulf and I'nited, 
Gulf's claim is that either Beaman or United should ha'n' 
provided scaffolding and ladders. 


MP. FUREY: And proper i n.s trui't ions l o ;h'' ’w<'»rl;n.'n 


25 
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10 
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12 I 

13 



15 

16 

17 

I 

18 

19 

20 

i 

21 : 
22 

I 

i 

23 I 

I 

« ! 

I 

25 


on the part of United. 

MR. DUBROWSKI: Not Beaman. Beaman had nothing to 
do with scaffolds. Vie didn't do any work. Wc only supplied 
the materials. We don't have any duty to give any scaffolds 
to the plaintiffs or anybody else that United works for. 

That is their thing. This is why I asked, since wo havr no 
supervision and control or management over the employees, wo 
are not liable for any negligence of the subcontractors or 
employees. The only one who has any duty, if there is any 
duty, to supply scaffolds or ladders or other equipment, is 
United. 

THE COURT: Why isn't that correct? I said it 

wasn't. 

MR. FUREY: I think I agree with Mr. Dubrowski. 

It should be submitted to the jury as against United as to 
whether or not they should have provided scaffolds, ladders 
or instructions. 

THE COURT: Then what is your common law action 
against Bezman? 

MR. FUREY: Under the turn that the case has now 
taken, where we are being held liable for the plans, the 
plans were prepared by Beaman, and if they were defective -- 

THE COURT: If the jury finds they were prepared - 


I 


I don't remember who prepared the first architectural draw- 
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MR. FUREY: It has Beaman's name on it. J am not 
too certain of this, but I think that the testin.ony o^ . 
Spencer was tnat it was prepared by Beam.an and a cooy s 
sent to Gulf arid a copy was sent to United. 

MR. DUB ROWS KI: It was prepared by Vitche] 1 , t-ho i 

architect. 

THE COURT: Who was responsible for that ar'-hitec' 
was not clear, as I recall it. i 

That is between Gulf and Beaman, who I 

i 

was responsible for the plans. As between Gulf and waited i 

I 

and Beaman and United — 

MR. HAUT: Your Honor, requests to chargo q 
11 were to the effect that the Gulf Corporation may only 

act through its employees, and they were the only cn':'loy^»=»'=: 
on its premises. 

THE COURT: You keep on saying that and vou ‘‘orne^ 

I 

that the contention is that they should have told these em¬ 
ployees to produce ladders and stuff. 

MR. KAUT: They can't ask for them? 

! 

THE COURT: You should have told thorn. That is 
their contention. Obviously they can ask for them. What 
happened on the premises is only through those employee'; 

.now they got there is your responsibility and v^hat tools they 
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got there is your resnonsibility. 


Ask them to come in. 


MR. DUBPOWSKI: I think the one thing you haven't 
really covered again is that if the jury finds that the de¬ 
fect was structural, then it is not within the confines of 
the indemnification between Beaman and Gulf. I think you 
agreed to that. 

THE COURT: I told them what it was, and it is 
perfectly clear that there was nothing wrong with the struc¬ 
ture except that it was misused. That is the theory, and 
Be€uhan, arguably, should have had more sense to draw a plan 
for that, and Gulf maybe should have stopped them when they 

\ 

saw the plan. That is the whole issue in this case. 

(Jury present.) 

THE COURT: In the case as between Gulf, as between 
the plaintiffs and Gulf, the only addition to the charge, I 
just want to remind you, which I didn't refer to, to Gulf's 
contention that one of the contributorily negligent acts that 

1 

these plaintiffs, according to Gulf, were guilty of, was goinc 
out on the overhang, and you remember all the testimony back 
and forth as to where they were and when they were there and 
why they were, and Gulf claims that that is a contributorily 
negligent act, getting out there, which contributed to the 


accident. 
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thtit" connection. Gulf refers to the tostlTiony 
Mr. Leavin on cross-examination, v/ho, T recollect, sajd if j 

j^ouiv.. have been a foolish thina for them to no out ot t’u- ! 


I' 


6 

7 


8 

9 

10 


M 

i| 


11 


12 

13 

14 

15 

16 
17 


I 

18 1 


19 

20 
21 


II 

J 

I 


j2 


I 


23 

24 


25 


il 


overhang. j 

I 

I 

Plaintiffs' lawyer, on the other hand, -efors to , 

I 

-he testimony of Mr. Spencer, v/ho testified to the effect ' 
that if properly constructed, two men could stand at th-^ , 
of the overhang and nothing would happen. 

Bearing all that in mind, let me come back to 
plaintiffs' burden on contributory negligence. Plaintiffs' i 
burden on contributory negligence is to show that no negli- j 
gence, to your satisfaction, as I have described It, to sliow j 
that no negligence of theirs contributed to the at■c’idcn^ , so 

in the first place, were they negligent in going out on the j 

i 

overhang, and, in the second place, did it contribute to the ' 

I 

accident? i 

The plaintiff contends they weren't negligent -- 

I 

or the plaintiffs do — and, in any event, it didn't contri- ; 
bute to the accident because of Mr. Spencer's testimony; and 
<--u*t, on the other hand, contends both that they were out ' 

-here and that it did contribute to the accident and call'; ! 

attention to Mr. Leavin's testimony. ^ 

i 

J 

That is for you to decide. The mere fact that they! 
are careless doesn't put them out unless it contribjtos to | 
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the accident, but it is up to them to prove either they were 

3 

not careless or it had contributed to the accident. 

4 

As between Gulf and Beaman, Gulf called my atten¬ 

5 

tion to the fact that I neglected to point out in their 

6 

cross claim -- they had two cross claims: one was on the 

7 

contract as 1 described to you, and the other is the same 

8 

type of a cross claim they have against United, namely, that 

9 

1 

they undertook to do the work in a v'orkraanlike manner, and, 

10 

says Gulf, if this plan was improper and it was the plan that 

11 

causes the disaster, then Beaman was responsible to them for 

12 

preparing that plan. 

13 

On that, there is a lot of conflicting testimony 

14 

as far as I can remember, as to exactly how this plan came 

15 

into being. If Gulf was responsible for proposing the plan. 

16 

this phase of the plan is all that counts, the phase of the j 

• 

17 

1 

plan which caused the weight-bearing rivets to be driven | 

1 

18 

into the coping, if that phase of the plan was prepared by 

19 

Gulf, and then, of course. Gulf has no complaint against 

20 

Beaman, but if it was prepared by Beaman, then you could find 

21 

j the claim over against Beaman on its warranty of doing a 

22 

1 

1 workmanlike job. 

23 

■ That is what we call a common law claim aaainst 

24 

I Beaman. 


25 


Then, on the claim over against United -- and 
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2 

Beaman also has a claim over against United, but it doesn't 

3 

really make any difference the way you are going to answer 

4 

these questions; Beaman has a claim over against United on 

5 

the theory that they say that United should have produced,not 

6 

these twoindividuals but their bosses should have provided 

7 

them with ladders and scaffolding to do this work instead of 

8 

permitting them to do it from the roof. > 

9 

You heard all the argument about that, everybody 

10 

argued about that, both sides, whether there ought to be 

11 

ladders, why there shouldn't be ladders, why there should be 

12 

ladders, and if you find that Beeunan's management should have 

13 

1 

provided ladders and scaffolding, then you mav find that is 

14 

a reason for a claim over by both Gulf and Beaman against 

15 

United. 

16 

foreman has the questions that you are going 

17 

to answer, and I will just read them to you. 

18 

you find a verdict for plaintiffs against 

19 

Gulf. If so, in what amount as to each? Then there is a 

20 

1 

dollar sign and a line foryou to fill it in. 

21 

Remember, each plaintiff stands on his own feet, 

22 

1 

and this is really two actions, two lawsuits tried together. 

23 

I don't know of any rational basis as to which you could find 

24 

liability for one plaintiff and not the other. 

25 

Assuming liability, then the amount of deunages as 
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toeach plaintiff is entirely independent of the other, and yoj 
evaluate the damages. 

How do you evaluate the damage claim of plaintiffs 
Ethel McLean and Susan Linfante? That again is a wholly in¬ 
dividual matter, and, of course, the fact I am going over 
this doesn't mean I have any indication how you^ould do 
the previous ones. 

Then, do you find a verdict in Gulf's favor against 
Beaman in contract, that is the first theory I gave you be¬ 
fore you retired, and also at common law, and you could say 
yes to either or neither of those two questions. 

Do you find a verdict in Gulf's favor against 
United Porcelain, and that is only in common law, and that is 
what I discussed before you left and after you came back, and 
you could answer yes or no. 

Then there is A new wrinkle in the law that I just 
forgot to tell you about. If you find a claim over as agains 
either Beaman or United Porcelain — if you find Beaman to be 
negligent or United Porcelain to be negligent, then you can 


23 ,! 


apportion the damages. You can give a verdict saying how you 
think the damages should be divided up between them, "’his 
is wholly immaterial to the plaintiffs how you do this. you 
can do this, apportion the damages between thorn, anti in mikinli 


:!uc!i apnort i onment of resoonsihility, you just take i^t^ 
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2 

account the relative degrees of fault of the defendants and 

! 

1 

3 

of Gulf Oil Company. 

1 

i 

4 

Assuming you found for the plaintiff, assuming you 


5 

have found these people have some negligence, then you can 


6 

decide among yourselves which of the two was more negligent 


7 

and therefore how they should bear the burden between them¬ 


8 

selves . 


9 

j Anything further? 

- 

10 

MR. FUREY: I believe in the absence of the jury 

i 

11 

we discussed the question of the instructions that were * 


12 

1 

given. i 


13 

MR. HAUT; I think your Honor covered that. 


J4 

THE COURT* I think I have covered it. 


15 

i 

Will the alternate please stay behind? | 


16 

Your verdict must be unanimous. On the other side j 


17 

of the street you can give five/sixths. On this side of the 


18 

street you can't. 


19 

Will you swear the marshals? 


20 

(The deputy marshals were duly sworn.) 


21 

THE COURT: You may leave. 


22 

i 

(At 4:00 p.m., the jury retired, in the custody of 


23 

the deputy marshals, to begin deliberating upon a ver¬ 


24 

dict. ) 


25 

THE COURT: Mr. Alternate, you came close. You got 
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THE COURT: As long as the end result cleared it 


up 


in there once. You are excused with the thanks of the Court 
(The alternate juror was excused.) 

MR. HAUT: May I except to the portion of your 
Honor's charge relating to the liability between Gulf and 
United Porcelain and specifically with respect to the furnislj- 
ing of scaffolding or the safety devices on the ground, as 
there is nothing in the evidence, no credible evidence what¬ 
soever to justify any verdict oi that ground. 

THE COURT: That was the same thing you said before. 

MR. HAUT: Yes. 

THE COURT: You don't want me to do anything dif¬ 
ferent. You didn't want me to do it at all. 

MR. HAUT: Yes. 

MR. DUBROWSKI: Your Honor, I believe you had a 
slip of the lip in that last portion. You were talking 
about United providing ladders, and in the last sentence it 
went like this: "if you find Beaman failed to provide 
ladders, then you can find in a cross claim as against 
United, Beaman against United." 

I think you meant United, but you later cleared it 

up. 


25 


Off the record — 
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i (Discussion off the record.) 

3 

THE COURT: It is agreeable that the exhibits may 

4 

be furnished to them upon recuest? 

5 

MR. AUSUBEL: Yes. 

6 

t MR. FUREY: Yes. 

7 

1 

I MR. HAUT: Yes. 

! 

8 

MR. DUBROWSKI: Yes. 

1 

9 

(Recess.) ' 

10 

1 

(At 4:30 p.m., a note was received from the jury.) 

11 

(In open court; jury present:) 

12 

THE COURT: Ladies and gentlemen, I have this note. 

13 

which reads as follows: 

14 

".May we see all photographs in evidence, including i 

1 

15 

newspaper photographs?" 

16 

j 

1 

Well, the newspaper photograph was offered in 

j 

17 1 

evidence, but it was not received hyme, so it is not in 

18 

evidence. So you have, I believe, all the photogranhs that 

19 

are in evidence. 

20 

The blueprint plans and the contract between Beaman 

21 

and Gulf — I assume you have that, and the sketch of the 

“ 1 

overhang, as shown on the blackboard — I assume you have 

a 1 

1 

that. 

24 

.Mr. Spencer's testimony. That uresonts a problem, j 

25 

because as you may or may not remember, there was a differ- 1 
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1 
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1 

2 

1 

il ^6 ! 

, ent stenographer, and we will have to try to track him down 


1 

3 

to get hold of it. 


4 

1 

Is there any particular part of that testimony 


5 

i 

\ 

, you have in mind, or do you want the whole of it read? 

1 


6 

■ THE FOREMAN: One of the jurors requested it, so 


7 

1 r wrote it in at the same time I was asking for the other 

i 

1 

8 

evidence. 


9 

j THE COURT: Is there any particular oart of it? 


10 

j JUROR: The weight bearing on it. 


11 

j THE COURT: It so happens I can produce that 

1 


12 

! part. 


13 

1 Then you ask for an explanation of the terms in 


14 1 

1 the questionnaire of common law. 


15 

You remember, I described two types of liability, 

1 

16 

one on the contract and the other on what I call the implied 

1 


17 

1 

warranty of workmanlike service. That is called in common 


18 

law, so that term "in common law" means the theory of the 


19 

claim of United Porcelain, the theory of the claim against 


20 

. United Porcelain based upon their implied duty to perform a 

1 

21 

1 

1 

1 worlcmanlike job. 


22 

Everything I said in that line is summarized by 


23 

the expression "at common law". 


24 

I will ask the stenographer — let me ask you now. 


25 

1 

does anybody wish to say anything at the side bar? : think 
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1 

2 

j the juror's question would be answered by reading Mr. 

|t 

3 

1 Furey s cross-examination. Does anybody have any different 

4 

1 views? 

5 

MR. FUREY; That would be the entire cross? 

6 

THE COURT: I think the entire cross woul'’ be 

7 

best. j 

8 

JUROR NUMBER 4: Your Honor, I believe T owe an 

9 

1 

1 apology to you, sir, and to the foreman of the jury. [ was | 

10 

1 the one who asked for the transcript, a copy of the testi- 

11 

1 

mony of Mr. Spencer, but I should have also asked at the 

12 

same time, which I thought I had, and excuse me for tnat, of 1 

1 

13 

1 . 

that of Mr. Leavin. 

14 

THE COURT; If that is what you would like, I will 

15 

let you go back and continue deliberations, because that will 

16 

j 

take, you see, five, ten or fifteen minutes to dig it out 

17 

1 

of the notes. 1 

j 

18 

1 

I assume and when Isay I assume, don't take to 

19 

mean that is what I think you would want, but you probably 

20 

1 

1 

want the part of Mr. Leavin's testimony that Mr. Furey re¬ 

21 

ferred to in his summation. 

22 

1 

JUROR NUMBER 4; If I could be accurate, both in 

23 1 

1 

terms of Mr. Spencer's and Mr. Leavin's, in terms of what 

24 

they said the overhang is capable of supnortinc;. 

25 

THE COURT; I don't think Mr. Leavin said anvthinci 
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on that subject. 

JUROR NUMBER 4: Then I am out of order. 

THE COURT; I will call you back after we given 
counsel an opportunity to check the testimony and see if 
there was anything in there that relates to that. 

In the meantime, go on with your deliberations. 

(The jury left the courtrbom to resume deliberating 
upon a verdict.) 

THE COURT; Am I correct that Mr. Leavin said no¬ 
thing about the capacity of that overhang to supoort weight? 

MR, AUSUBEL; That is correct. He was asked whe¬ 
ther he could give any such figures, and he said he couldn't; 
he was in no position to give any figure. 

THE COURT; Let's find that. 

, 

MR. FUREY; Mr. Lc'avin was asked about the propriet 
of going out on the overhang. 

MR. AUSUBEL; Your Honor — 

MR, FUREY; Mr. Ausubel, I sat down while you had 
something to say. 

MR. AUSUBEL; I am sorry. 

MR. FUREY; The testimony of Mr. Leavin was that 
it would be foolish for the men to go out on the overhang, 
contrasted with, I believe, the arguments made by many coun¬ 
sel in closing, with Mr. Spencer's comment about a man could 
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stand on thv» overhang. 

THE COURT: That is what I suggested to him, and 
he rejected my suggestion. 

MR. FUREY: He didn't reject your suggestion. Ho 
said he wanted to know about the bearing capacity of the j 
overhang, and your Honor said to him and Mr. Leavin gave no i 
such testimony, and then he said, "I am out of order." 1 

THE COURT: Before I suggested it to him, I had 
said, "Please don't because of the fact that I am suggesting | 
it means you ought to think this. It seems to me that you I 

probably want the testimony that Mr. Furey referred to in | 

cross-examination." And he said, "No, I want the testimony | 

I 

as to the weight bearing," so I think I have the same imDres-| 
sion you do, but we are out of order. 

MR. FUREY: I think your impression was correct 
the first time. 

THE COURT: I know, but he said not. I put it to 
him, and he said it wasn't. 

I 

MR. FUREY: Your Honor told him affirmatively that 
Mr. Leavin gave no such testimony. 

THE COURT: That was after he had rejected my sug¬ 
gestions . 

MR. FUREY: Pince the question has been raised, if 


I 


25 


any testimony should be reread, it should be reread from 
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both witnesses. 

THE COURT: Off the record. 

(Discussion off the record.) 

THE COURT: V7ould you read back what you have 


there? 


(Record read.) 

MR. AUSUBEL; Mr. Leavin said he did not know the 
tension bearing strength. He was not an engineer or a 
mathematician, and to get it he would look at a text book. 

THE COURT: Read back what happened between me and 

the juror. 

(Record read.) 

THE COURT: I have a very strong practice when 
jurors ask questions to limit the response as narrowly as 
possible, otherwise I am telling them what I think they 
ought to hear, not what they want to hear. 

MR. FUREY; Your Honor, in this situation, the 
juror :-sked specifically for the weight bearing character¬ 


istics of the canopy from both of these witnesses, Leavin and 


Spencer. 

The Court said to the juror that Mr. Leavin did not 
make any such statement. We find from having the testimony 
read back that Mr. Leavin said it was forty pounds per rguarc 
foot, and Mr. Spencer's testimony aloo was that. 


I 
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** 

THE COURT: Let's hear that statement. 


3 

(Record read.) 


4 

j MR. HAUT: I would submit that question and answer 

i 


5 

I 

1 in itself — 


6 

, THE COURT: I would agree with you. That question 

1 


7 

1 and that answer. 

j 

8 

I MR. FUREY: I think that question was germane, but 

1 

9 

j to put it in context there should be a couple of questions 


10 

before and after. 


11 

MR. DUBROWSKI; Plus the fact that Mr. Leavin 


12 

said they wouldn't dare go out on this thing because it 


13 

would be foolish. 


14 

THE COURT: The question he asked was the weight 

1 

I 

15 

bearing capacity. ' 

1 

16 

Ask them to come in. | 

17 

(Jury present: ) j 


18 

THE COURT: I will begin reading, Mr. Furey, from 1 


19 

line 25 on page JW 2. The whole examination isn't necessary. j 


20 

1 Ladies and gentlemen, as you will see, this 


21 

question and answer read back to you will refer back to an 


22 1 

earlier question and answer, which we haven't got, but I 


23 

think it will cover your request, and I think there was some 


24 

reference to the subject in Mr. Leavin's testimony, which I 


25 

have forgotten about, so both of those will be read to you. 
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2 

1 MR. HAUT: Can your Honor make clear whose testi¬ 


3 

mony that is? 


4 

THE COURT: This is Mr. Spencer's testimony. 


5 

Beginning at line 25 on that page. 


6 

I 

I (Record read.) 


7 

j THE COURT: You recollected the untranscribed 


8 

part. He had given two figures, that for a live load and 


9 

j| that for a dead load, and you can remember what that testi¬ 

— 

10 

mony was. 


11 

Mr. Leavin's testimony will now be read to you. 


12 

j (Record read.) 

1 

13 

1 THE COURT: That is all he said about the weiqht 1 1 

14 

1 capacity: forty pounds. 

1 


15 

j The mere fact that this is all you got doesn't 

1 

16 

: mean you can't have more if it doesn't answer your questions.! 


17 

Incidentally, one thing that I didn't mention to 


18 

1 you: if you should ever decide that you are deadlocked and 


19 

want advice on how to deal with that problem, don't teJl me 


20 

1 

how you stand. If you tell me you are deadlocked five to 


21 

1 one, okay, but don't tell me which side the five is on and 


22 

1 

1 which side the one is on, for obvious reasons. i might want 


23 11 

i! 

to discuss with you the problems of resolving your difference! 

3 

24 , 

If I knew who was ahead, so to speak, and the one that is in | 

25 

1 

1 

the minority can't help but get the impression that T want j 

! 
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hin to switch or her to switch, but if i just know that thrrel 
is a deadlock and don't know who is ahead, then I can dis¬ 
cuss it without fear of the result. ! 

(The jury left the courtroom to resume deliberating 
upon a verdict.) 

THE COURT: I am instructing the marshal to advise | 

I 

the jury that if they have not reached a verdict by six j 

( 

o'clock, I am going to send them home and have them return I 

I 

tomorrow morning to continue their deliberations. That will I 

I 

alleviate the problem of everybody wanting to call home, and * 
If anybody wants to send a message on that basis you can do 

I 

it. It will be ten o'clock tomorrow. j 

(Recess.) i 

(In open court; jury present.) 1 

THE COURT: Ladies and gentlemen, as I indicated ^ 
to you, so you could make your plans,if you haven't reached ' 
a verdict by six o'clock, I was going to send you home and j 
have you return tomorrow morning at ten o'clock. j 

the meantime, don't discuss tiie case on your way 
none. if you are riding in a subway together or ir for any i 

I 

reason you see each other, don't discuss the case. This j 

I 

jury deliberation is a corporate procedure, and no two or 
you or any number of you should discuss it without the en¬ 
tire body being present. 
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Needless to say, don' !; discuss it with anybody else 
or let anybody talk to you about it. 

Tomorrow morning, just come to the jury room, and 
you can resume your deliberations without any further in¬ 
structions from me, except don't start deliberating until 
you are all there. Until you are all there, talk about any¬ 
thing you want except this case. 

There will be another proceeding going on in this 
courtroom, and, as I told you, I will be picking a jury, but 
that doesn't mean that you still don't have priority. You 
do.' 

Any questions that occur to you, you just send in 
word, exactly as though we were the only people in the court¬ 
room, and proper arrangements will be made. 

Good night, and have a good evening. 

I will see you tomorrow at ten o'clock. 

(Adjourned to February 20, 1974.) 
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i 

JAMES V. McLEAN et al 



3 

67 Civ 4959 

4 

L.P.W. REALTY COMPANY et al. 

5 


6 

] New York, N. Y. 

7 

February 20, 1974 - 10:00 a.m. ; 

8 

1 

1 

; (Trial resumed.) ! 

1 

I 9 

i 

i (In open court, in the absence of the jury.) 

10 

(Court's Exhibits 1 and 2 marked for identification. 

. 11 

1 

(At 12:01 p.m., the jury went to lunch.) i 

12 

- - - 

' 13 

afternoon SESSION 

14 



2:00 p.m. 

15 

(At 2:15 p.m., a note was received from the jury.) 

' 16 

MR. DWYER; Your Honor, my name is Gerald Dwyer. 

17 

I am here for Mr. Furey. He had to leave. 

18 

THE COURT: I had received the following note fron 

19 

the jury: 

20 

"1. As we recall the following, Mr. McLean out 

21 

of work 14 months, $15,000 medical expense, life 

22 

expectancy, 14 years. Mr. Linfante out of work eight 

23 

i 1 

months, $8,000 medical expenses. Life expectancy 35 

24 |! 

1 

years. Are the above facts correct?" 

25 

MR. HAUT: That is their province. 
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THE COURT: No. These are facts. 

MR. HAUT: It is their recollection of the facts 
that counts. 

THE COURT: But they are asking for them to be con¬ 
firmed. They are entitled to ask for them to be confirmed 
if they want them. 

Does anybody have any different views? 

MR. DUBROWSKI: What were those figures? 

THE COURT; McLean, fourteenmonths out of work, 
$15,000 medical. Do you stipulate to that? 

MR. DUBROWSKI: I know, but I don't have the 
amounts here. 

THE COURT: There was a stipulation read into the 
record. What was that? 

MR. AUSUBEL: The stipulation in the record was 

that the medical expenses for James V. McLean were $1,183.75, 
He was out of work fourteen months. 

THE COURT; So it is not $15,000 but $1,1883.75 
medical, and out of work fourteen months. 

MR. AUSUBEL; Yes. Out of work fourteen months. 

THE COURT; Life expectancy: you have stipulated 

on that? 


MR. AUSUBEL: 14.2 years. 

With respect to Mr. Linfante, medical, $1,591.17. 
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2 

Out of work eight months. Life expectance 32.7 years. 


3 

THE COURT: Are there any guide lines to help us 


4 

consider Questions 2 and 3? That is, what is the amount of 


5 

damages, and I will just propose to tell them, no, that it 


6 

is their common sense that controls and not to reward or 

( 


7 

1 

punish. 


8 

1 

Number 3, is Workmen's Compensation pertinent to 


9 

our discussion? The answer is no. 


10 

t 

4, how much money did Mr. McLean sue for? How 


11 

much money did Mr. Linfante sue for? 


12 

My understanding is that that is irrelevant. I 


13 

have never seen a case that said that, but last time this 


. 14 

came up all counsel assured me I would be reversed if I 


15 

told them what was in the complaint. It seems they all 


16 

agreed. I didn't look further. 

1 

17 

MR. AUSUBEL: I think that specific question may 


18 

be answered, but the figure which is being sued for is not 


19 

1 

binding upon the jury. 


20 

THE COURT; What is this figure? 


21 

MR. DUBROWSKI: I know the plaintiff cannot re¬ 


22 

cover more than he is suing for. 


23 

MR. AUSUBEL: That is not true in the Federal Court 

* 

24 

It is true in the State Court. There is a Second Circuit 


25 

case that says that the ad damnum is not binding on the jury. 

1 

i 
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They can bring in an amount more or less. 

MR. DUBROWSKI: All right. So we have a dispute. 

THE COURT; That is my recollection. 

MR. AUSUBEL: Mr. McLean sued for $376,000. Mr. 
Linfante sued for $250,000. Ethel McLean, $25,000, and 
Susan Linfante, $15,000. 

THE COURT; I think unless anybody has violent ob¬ 
jections I will tell th::n the law in this Circuit is, it is 
not relevant, that they are not bound by it. 

MR. HAUT; Will your Honor tell them the figures? 

THE COURT; No, just not tell them the figures. It 
seems to roe to tell them figures, then tell them it doesn't 
mean anything has no value. 

Ask the jury to come in. 

(Jury present;) 

THE COURT; Ladies and gentlemen, I have some 
questions I will take up one at a time. 

The first one, as we recall the following, McLean 
out of work fourteen months. That is correct. Of course that 
means that is the time he was away from his job. There is a 
dispute between the parties whether he should have come back 
earlier or not. Medical expenses, your recollection is off 
there. The stipulation is $1,883.75. I don't pretend tliat I 


remembered it. I had to go to the stipulation. 




786 a 



1 

1 

774 i 

RKP 62 ^ 


2 

THE FOREMAN: Is it possible to write that in. 


3 

please? 


4 

JUROR NUMBER 4: The figure you just quoted, is 


5 

that for one? 


6 

THE COURT: That is for Mr. McLean. 


7 

His life expectancy, you remember, fourteen years. 


8 

It is 14.2. 

1 


9 

1 Mr. Linfante, out of work eight months. That is 


10 

correct. Medical expenses, $1,591.17, and I have written 


11 

that on your question. 


12 

Life expectancy, you remember thirty-five. It 


13 

was 32.7. Of course, that doesn't mean 32.7 years from now 

I. 

14 

he is going to keel over. 


15 

Are there any guide lines to help us consider the 


16 

questions 2 and 3? Well, not really. Questions 2 and 3 


17 

are, how much as to each? i 


18 

As I told you, insofar as you found that his being 


19 

out of employment was due to the accident, there is a guide 


20 

line there. You put in the amount he would have earned if ho 


21 

had worked. That is a clear guide line. 


22 

The medical exoenses, of course, is a clear guide 


23 

line. 


24 

As to pain and suffering and inconvenience and 


25 

1 

those things, all I can say is what I said before. There is 
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no way of measuring those things. It is for your sound 
judgment and common sense, remembering the objective is to 
recompense the plaintiff as best we can, and we can't recom¬ 
pense him in any way except by cash, and to recompense him 
as best we can in what you think is sound judgment for the 
pain, suffering and inconvenience he has suffered, remember¬ 
ing that the purpose is to recompense him, not to reward 
him, and not to punish .iny other party. That is the purpose, 
and that is all I can say on that. 

The same way with the actions by Mrs. McLean and 
Mrs. Linfante. Their action is from the loss, which the law 
recognizes, for a spouse, the loss of comfort, marital re¬ 
lationship with the injured spounse, and the way it works, if 
the woman was injured and suing, the husband would be en¬ 
titled to bring a similar suit, and that, again, of course, 
there was some money damages mentioned — I can't remember 
exactly what they were — expenses that the respective wives 
were put to. But beyond that, there is the loss of compan- 

I 

ionship and, again, there is no guide line except your common 
sense and your sound judgment, remembering again that the 
thing is to recompense the plaintiff, not to reward the 
plaintiff, not to punish any defendant. 
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s/j-'s? The answer to that is no. Whether or not Workman's 
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2 

compensation was received, it so, to what extent, the answer 

3 

is, no, it has nothing to do with the matter before you. you 

4 

are not to speculate if they got it, whether they got it. It 

5 

has nothing to do with this. 

6 

The last question is, how much did they sue for? 

7 

The law in this Circuit is that that is irrelevant. 

8 

That is not the custom of the courts in this district, to 

9 

, tell the jurors that amount. The amount they sued for is a 

10 

figure that their lawyer thought of at the time he was typing 

11 

it and has no relevance. You can give more or less, and 

12 

i 

therefore we don't tell you. It is wholly immaterial. It is 

13 

not what he sued for, it is what you think he ought to get. 

14 

That applies to all parties. 

15 

We will mark this as a Court's exhibit. j 

16 

li 

(Court's Exhibit 3 marked for identification.) ^ 

17 

THE COURT: Any exceptions? If so, at the side 

18 

1 

bar. 

19 

All right. The jury may continue its deliberations. 

20 

(At 2:30 p.m., the jury left the courtroom to 

21 

1 

1 

resume deliberating upon a verdict.) 

22 

(Recess.) 

23 

1 

(At 2:55 p.m., the jury announced that a verdict 

24 

had been reached.) 


25 


(In open court; jury present.) 
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THE COURT: Do you gentlemen waive takina the roll 
of the jury? 

MR. AUSUBEL: Yes. 

MR. DUBROWSKI: Yes, sir. 

THE CLERK: Madam Forelady, has the jury agreed 
upon a verdict? 

THE FORELADY; Yes; we have. 

BY THE CLERK: 

O What is your verdict as to Question 1? Do you find 
a verdict for plaintiff James McLean and plaintiff Joseph 
Linfante against Gulf? 

A Yes; we do. 

Q Number 2: If so, in what amount as to each? 

A To Mr. James McLean, $50,000. To Mr. Joseph 

Linfante, $30,000. 

Q Number 3; How do you evaluate the damage claim of 
plaintiffs Ethel McLean and Susan Linfante? 

A To Mrt. Ethel McLean $6,000. To Mrs. Susan 
Linfante $4,000. 

Q Do you find a verdict in Gulf's favor against 

. iaman on contract? 

A In contract, yes. 

Q And common law? 


25 


A 


At common law, yes 


790 Q 


{ 
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Q Question 5: Do you find a verdict in Gulf's favor | 
against United Porcelain? i 

A Yes; we do. 

0 Question 6: The answers to Questions 4 and 5 being 
"Yes", do you apportion the damages as between Gulf and 
either or both of the other parties? As to Gulf? 

A Gulf, 35 per cent. 

Q At to Beaman? 

A 35 per cent. 

Q As to United Porcelain? 

A United Porcelain, 30 per cent. 

the CLERK; Ladies and gentlemen of the jury, you 

have heard your verdict ae It stands recorded, and so say 
you all? 

MR. DU3R0WSKI; May we poll the jury individually. 

Just as to all six questions at one time? That is, instead 
Of individually? | 

THE COURT; Read all the questions to them, and 
then ask them individually if that is their answer. ^ 

THE CLERK; Number 1; Do you find a verdict for 
plaintiff James L. McLean and plaintiff Joseph Linfante 
against Gulf? Your answer is yes. 

Number 2; if so, in what amount as to each? 

AS to James McLean, $50,000. As to Joseph Linfante, 


/ 
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$30,000. 


Question 3: How do you evaluate the damage claims 


of plaintiffs Ethel McLean and Susan Linfante? 


Ethel McLean, $6r000. Susan Linfante, $4,000 


Question 4: Do you find a verdict in Gulf's favor 


against Beaman in contract? 


Yes. 


At common la- 7 


Yes. 


Question 5: Do you find a verdict in Gulf's favor 


against United Porcelain? 


Yes. 


Question 6: The answers to Questions 4 and 5 being 


'Yes", have you apportioned the damages as between Gulf and 


either or both of the other parties? 


Gulf, 35 per cent; Beaman 35 per cent; United 


Porcelain 30 per cent. 


(Bach juror, upon being asked if the verdict as 


recorded was his or her verdict, answered affirmatively. 


THE COURT: Any motions before the jury leaves? 


MR. AUSUBBLt None on the part of the plaintiff. 


MR. DUBROirsxit No, your Honor. 


THE COURT: Ladies and gentlemen, I want to thank 


you for your services. It is not my practice to comment on 
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1 

1 a verdict, because it is not my business how the jury de¬ 

i 

3 

cides, beforehand, and it doesn't become my business after 

1 

4 

1 the event, but I do want to thank you for the obvious care 

1 

5 

j you took with this case. This was demonstrated not only by 


B 

i my observations of your attention during the trial, but t;.e 

1 


7 

j manner in which you asked questions and conducted delibera- 

! ! 


8 

j tions after the trial, and I just hope that you got the satis! 

- 

9 

j j 

faction to which you are entitled for having contributed to 1 


10 

the administration of justice in this District. 


11 

Thank you, ladies and gentlemen. You are excused 

1 


12 

j with the thanks of the Court. 


13 

j 

i (The jury left the courtroom.) 

i 

r 

1 THE COURT: We will mark the verdict as a Court's 


15 

exhibit. 

j 


16 

1 (Court's Exhibit 4 marked for identification.) 


17 

MR. HAUT: May I respectfully move the Court on ! 

1 


18 

the same grounds as I have previously asked the Court for a 


19 

directed verdict or for a dismissal, to the effect that I 


20 

1 suggest respectfully that the verdicts are inconsistent in 


21 

that a verdict for the plaintiffs makes clear that they were 


22 

free from contributory negligence, and since the only em¬ 


' 23 

ployees on the premises were the plaintiffs themselves, any 


24 

negligence on their part -- any negligence on the part of 


25 

United Porcelain could only have come through the plaintiffs 




793 a 



781 

MPRKP 69 78.' 

themselves. Therefore, I suggest it is inconsistent for the 
jury to have found a verdict in favor of the plaintiffs and 
at the same time to have found a verdict against United 
Porcelain, and this being the case and being against the 
credible weight of the evidence, there being no evidence 
whatsoever that there was any extraneous negligence on the 
premises with respect to scaffolding or whatever you have 
on this job site, it being crystal clear that as far as the 
overhang and the work were concerned, this was properly per¬ 
formed, and this, again, is a verdict against the weight of 
the credible evidence and also an inconsistent verdict. 

MR. DUBROWSKI: I renew all motions made at the 
end of the plaintiffs' case and at the end of the entire 
case. 

I move to set aside the verdict as to each and 
every one of the plaintiffs as being against the weight of 
the credible ‘evidence. I move to set aside the verdict on 
behalf of each and every one of the defendants as being 
against the weight of the law. 

I move to set aside the verdict for each and every 
one of the plaintiffs as being excessive and finally, i 
move that Item Number 3, Mrs. McLean and Mrs. Linfanto, of 
course, there has been no claim made by the third-party de¬ 
fendant against Beaman that those things be not considered 


25 
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as to Beaman. 

THE COURT; The last part — 

MR. HAUT; I will join in that motion. 

THE COURT: That pare, I gather from the pleadings 
is correct. 

MR. HAUT: That there is no recovery over for 
those elements. 

THE COURT: That is my understanding. 

MR. DUBROWSKI; I have three other things. I 
request fifteen days to make any written motion concerning 
the verdict and the charge. I request thirty days to make a ! 
case and sixty days stay of execution. 

MR. HAUT: May I clarify one thing: since we are not 
involved in the claim over in Item Number 3, 1 take it, sir i 
— ^nd do I take it correctly? — the apportionment which j 

we will be involved in -- and I speak both for Beaman and ! 


myself — the figures in Number 2, $50,000 and $30,000, so 
the percentages we are paying are the figure of $50,000 and 
$30,000, which is $80,000. 

THE COURT: That doesn't follow. 

MR. HAUT; We are not paying for Item 3. 

THE COURT: .My understanding of this field of the 
law, which I think somebody in this District probably has 
more knowledge on — but my understanding is that Item 6 
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relates to both 2 and 3 and has nothing to do with the claim 
over. 

MR. HAUT; We are not liable for Item 3. 

THE COURT: I understand, but my understanding of 
the apportionment comes as a result of the claim against 
Gulf. 

I don't have to rule on that now. That is my under¬ 
standing. You have made your position clear. 

MR. DWYER: Your Honor, the first thing, the re¬ 
quest for fifteen days for a motion and thirty days to make 
a case and a sixty-day stay on the execution -- will you 
grant that? 

THE COURT: I don't see why there should be a stay 
on the execution. This case has been going on for -- 

MR. DWYER: If we are going to make a motion on 
the verdict and the motion is persuasive to the Court and 
we have already paid it, it would create some problems. 

If the verdict is attacked on the motion, the judg¬ 
ment should be stayed until the decision. 

THE COURT: I suppose there is no question of your 
getting the interest on it. 

You have no violent objection to that? 

MR. AUSUBEL: I am not going to raise a violent 
objection about fifteen days. I am not worried about Gulf 
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1 

2 

Oil Company taking off. 


3 

1 MR. DWYER: Thank you. 


4 

1 On behalf of Gulf Oil Company, I renew all the 


5 

j notions made at the end of the case. 

1 

6 

i THE COURT: I see no possibility of Gulf succeeding 

1 

7 

in any motion directed to the verdict as against it. j 

1 

8 

1 . 1 

j On the claim over, the claims over, it seems to 

1 1 

1 

9 

1 

1 me there is a possibility, a fairly good possibility of i 


10 

1 United prevailijig as against Gulf and a reasonable possibil¬ 


11 

ity of Beaman prevailing, especially on the contract phase of 


12 

it. However, my suggestion to you gentlemen is to stop 


13 

j wasting the time of the Court and that you settle this case 


H 14 




as among yourselves. 

1 

1 

15 

This case has wasted more time, more'judicial time 

1 


16 

' than any case I have ever seen, either on or off the bench, j 


17 

1 



j and I suggest you stop it. 


18 

1 

MR. DWYER: Your Honor, if T might continue with 


19 

my motions — 


20 

1 

THE COURT: Yes. 


21 

MR. DWYER: On behalf of Gulf, I move to set aside 


22 

the verdict as against the weight of the credible evidence. 


23 

and I move for a judgment notwithstanding the verdict in 


24 

j regard to the action for indemnity against Beaman, and I 


25 

m.ake the same — 
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2 : 

THE COURT: What do you mean, notwithstanding the 


3 

1 

verdict? You got a verdict. 


1 

4 

MR. DWYER: That is correct. However, they have 


5 

found in favor of Gulf against Beaman on contract, and con¬ 


6 

tract entitles Gulf to 100 per cent indemnification against 


7 

Beaman. 


8 

THE COURT: I understand that. 


9 

MR. DWYER: I an now asking for judgment on the 


10 

contract for 100 per cent indemnification on the verdict as 


11 

found against Gulf. 


12 

MR. DUBROWSKI: I oppose that based on the answers 


13 

j to Number 6. 


14 

THE COURT: As between Gulf, Beaman and United 


15 

Porcelain, I am amenable to taking any briefs that you may 


16 

i want to submit. I will take any briefs that Gulf may 


17 

offer against plaintiffs, but I am telling you, I think it 


18 

is a waste of time. I don’t see any possible grounds for 


19 

j setting aside the verdict. 


20 

1 

MR. DWYER: I am not familiar with the trial, but 


21 

the thrust of it would be on the finding in favor of Gulf 


22 

in favor of Beaman on contract. 

1 


23 

THE COURT: On that I am completely in doubt as to 


24 

the propriety of the verdicts as between Gulf, Beaman and 


25 

United Porcelain, and I will take briefs on that. 

ll 



o 
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MR. DUBROWSKI; WAen do you want the brief? Two 
weeks? ! 

THE COURT; Work out your own schedule, but J 
strongly advise you to stop wasting the Court's time and 
settle It. This case is the most badly prepared case I have j 
ever seen, especially on Gulf's part. The evidence shows | 

I 

that Gulf never even went to the premises to find out what | 
happened. | 

On the basis of my present knowledge, I can see i 

that a reasonably competent person looking at these photo¬ 
graphs could have told you what happened, and the case should 
have been disposed of in a two-hour conference. It has 
wasted God knows how much pre-trial time and over a week's ! 
time during trial because Gulf never took the trouble to 
find out what had_ happened. 

MR. DWYER; There has never been any doubt as to j 
Gulf knowing what happened. They had a right to indemnifica¬ 
tion on the contract. 

THE COURT; I am saying they didn't take the 
trouble to find out how physically the accident happened. 

.MR. DWYER; How would you know that? 

THE COURT; All you have to do is look at the 
pictures. | 

I 

MR. DWYER; Maybe they saw the pictures and knew I 
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^ 1 

very well what hapcened. 

« 

3 

THE COURT: Why didn't they settle the case? 


4 

MR. DWYER: I have a right to be indemnified. 


1 

5 

THE COURT: Whether you have a right or not, you 


6 

did not know how the accident happened, and you didn't find 


7 

out how the accident happened until the last question on the 


8 

last day, and it has been the most disgraceful performance I 


9 

1 

have ever seen, on or cff the bench, and I strongly urge you 


1 

10 

to stop wasting the Court's time and get this case settled. 


11 

MR. DUBROWSKI: I respectfully disagree with the 


12 

Court's opinion. 


13 

j THE COURT: I assumed you would. 


14 

MR. DUBROWSKI: Not always, but in this case I 


15 

do. 


16 

’ THE COURT: That opinion was not calculated to draw 


17 

agreement from defense counsel. 


U 

MR. DUBROWSKI: We have all been led to one story 


19 

on the happening of the accident from the examinations be¬ 


20 

fore trial. 


21 

THE COURT: The plaintiffs had absolutely no way 


22 

of knowing what caused this accident. Anybody looking at 


23 

these pictures and asking one question of Mr. Spencer could 


24 

have told you. 


25 

MR. DUBROWSKI: Who had the pictures? Not the 
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UNITED STATES DISTRICT COURT, 
Southern District of New York. 

Knapp, D. .J. ; 

1’lu' plaintiffs in this action were working on the in¬ 
stallation of an “overhang” on a Gulf service station 
when the overhang tore loose from its moorings and 
hurled plaintiffs to the ground to their considerable 
damage. So far as relevant to this motion, the parties 
—other than plaintiffs—are: Gulf Oil Company, the 
owner' of the service station; Beaman Corporation, which 
had contracted with Gulf to build and install the over¬ 
hang, and to indemnify it from any liability that might 
result from such work; and United I’orcelain Co.. Inc., 
which had contracted with Beaman to provide the labor 
for the installation Plaintiffs’ suit, in negligence, was 
against Gulf. Gulf claimed over against Beaman on its 
indemnity. Beaman asserted a further claim over against 
United Porcelain on its implied warranty of good work¬ 
manship. 

So far as here relevant, the jury found: that Gulf 
was negligent and that plaintiffs were wholly free of 
contributory negligence; that Beaman was liable over 
to Gulf on its indemnity agreement; and that negligence 
imputed to United Porcelain rendered it liable over to 
Beaman.* 

United Porcelain, at the close of the evidence, had 
moved for a directed verdict on the ground that any 

Actually Gulf was a tenant under a long-term lease, but 
for iMjrposes of this motion it may properly be treated as the 
owner. 

-The jury limited United Porcelain’s liability to .‘10% and 
Beaman seeks to have it increased to 100%. In view of the 
diapoaiiion of United Porcelain's motion. Beaman’s said claim 
becomes moot. 
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verdict against Gulf would necesarily presuppose exoner¬ 
ation of United Porcelain’s employees (tlie plaintiffs) 
from any negligence, and that such exoneration of its 
employees would necessarily free it of liability. Now 
that the jury has specifically made the findings of exon¬ 
eration, United Porcelain renews its motion. 

The es.seiitial facts are simple. Gulf, like several 
other oil companies, was in the late sixties engaged in 
a program of beautifying its service stations. So far 
as here relevant, the program included the installation 
of an “overhang” over at least one facade of the station. 
This “overhang” was placed o^-er the top of building’s 
wall and extended about two feet from the face of the 
wall. (There were other facets to the beautification pro¬ 
gram. but this opinion will treat the matter as though 
only the overhang were involved.) 

The method of operation ns between the three defend¬ 
ant companies was as follows: Gulf had a master con¬ 
tract with Beaman providing for the installation of these 
overhangs at a fixed schedule of prices. When Gulf 
decided to beautify a particular station, it would notify 
Beaman, and an architect would be sent to prepare a blue¬ 
print. The record is not clear as to whether the archi¬ 
tect was employed by Gulf or Beaman. Tn any event, 
each received a copy of the blueprint and the name of 
each appeared thereon. Some time after receiving the 
blueprint. Gulf would direct Beaman to proceed and Bea¬ 
man would manufacture the overhang and direct United 
Porcelain to install it. United Porcelain performed no 
function except supply the labor to do the installing. 
All design and engineering was completed before United 
Porcelain was called into the situation. 

The method of installation was simple. The overhang 
never became a structural part of the building, but was 
merely placed over the top of one of the walls and was 
attached thereto and supported by triangular metal braces. 
The braces, in turn, were affixed to the wall in a simple 
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manner. Metal plates were attached to the wall by rivets 
<lriven deep into the masonry, and the braces in turn 
were riveted to the metal plates. The function of the 
metal plates was obviously to distribute the weight of 
the overhang over the entire surface of the plates rather 
than having the weight rest solely on rivet points in 
the wall. 

A cros.s-section of the completed assembly would look 
as follows: 



Tt can readily be observed that it is essential to the 
stability of the above-pictured structure that the top of 
the triangular brace upon which the overhang rests be 
flush A\ith the top of the supporting metal plate. 
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Beaman and United Porcelain (acting for Gulf and 
various other oil companies) had—prior to the instant 
accident—installed some seventy such overhangs in rou¬ 
tine fashion and without incident. The instant installa¬ 
tion presented a problem in that the gas station’s wall 
Avas surmounted by a concrete coping which extended 
an inch or two over the edge of the wall, preventing 
the necessary flush relationship between the triangular 
brace and its supporting metal plate. Any competent 
professional who carefully examined the wall would have 
realized that the above-described standard procedures 
were inappropriate. It would obviously have been im¬ 
possible to install the metal (date (Avhich must adhere 
to the wall) in such a manner that its top would be level 
with the top of the coping. Tt could only extend to 
the bottom of the coping (see Exhibit 14G-1). Conse- 
(luently, either the co])ing would have to have been re¬ 
moved so that the overhang assembly would be flush with 
the top of the wall, or an additional element—of the same 
depth as the coping—would have to have been supplied 
for inserdon between the triangular brace and the over¬ 
hang so that the top of the brace could have been level 
with the top of the metal plate to which it was attached. 
Tn such situation it would have been the new element 
upon which the overhang actually rested. 

However, thr architect’s blueprints do not signal the 
problem, and Beaman delivered to United Porcelain the 
overhang’s normal components, with no indication that 
they should he dealt with in anything but routine fashion.’ 

Plaintiffs, acting on United Porcelain’s behalf and 
apparently following the blueprints as be.st they could, 

''The witnesses who testified concerning the blueprint seem 
to have been in doubt as to whether it showed the coping. Tn 
any event, Oulf is clearly chargeable with knowledge of the 
.structure of its own building, and the blueprint should have 
made clear that some modification of the standard design was 
ref|uired to take into account the problem posed by the eo])ing. 
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installed the triangular braces by driving tlie top two 
rivets not into the weight-distributing metal plates, but 
into the ornamental coping (see p]xhibit 14G-1). 

Xot unpredictably, when the plaintiff workmen put 
their weight on the overhang in the course of installing 
lights on its outer edge, the coping gave way and the 
whole structure collapsed (see Exhibit 14(1-1), Testi¬ 
mony offered by Ileaman established that the man’s weight 
on the overhang could not possibly have caused the 
accident had the overhang been p’’operly installed. 

The cause of the accident being obvious, two basic 
questions were put before* the jury: 

(1) Was (inlf negligent in failing to warn the plain¬ 
tiffs of the danger inherent in installing tlie over¬ 
hang in accordance with the blueprint; and 

(2) Were i)laintiffs negligent in not themselves per¬ 
ceiving the danger, or were they justified in simply 
following instructions given them by Gulf and Bea¬ 
man 1 

The jury answered both questions in plaintiffs’ favor. 

United Porcelain takes the position that sinie the jury 
exonerated its employees (i. e. plaintiffs) of negligence, 
there is no basis for imputing negligence to it (United 
Porcelain). Beaman counters with the contention that 
the jury had the right to find United Porcelain negli¬ 
gent in failing to provide its employees with scaffolding on 
which they could have stood while doing their work rather 
than working from the top of the overliang. Had they 
been standing on a scaffold their weight could not, of 
course, have caused the overhang to fall. 

There seem to be two conclusive answers to Beaman’s 
contention. First, the only purpose in providing a scaf¬ 
fold would have been to guard against the danger of plain¬ 
tiffs falling oif the overhang. Assuming proper construc¬ 
tion (upon which assumption the jury found plaintiffs en- 
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titled to rely), there would have been no other danger to 
guard against. But tliere appears never to have been any 
danger of tlieir falling off, at least no such danger even¬ 
tuated. It follows that United Porcelain’s negligence, if 
any, had no part in causing the accident. See Firman v. 
Sacia (3d Dept. 1959) 184 X. Y. S. 2d 945; Bolsenbrook v. 
Tulhj d- DiXapoU, Inc. (1st Dept. 19G1) 212 X. Y. S. 2d 
323, aff’d 10 X. Y. 2d 960; O’Brien v. Fallmore Cab (2d 
Dept. 1963) 239 X. Y. S. 2d 380, aff'd (1964) 15 X. Y. 
2d 648. 

In the second place, plaintiffs’ evidence and evidence 
offered by Beaman established that it had not been the 
practice to employ scaffolds on the seventy prior jobs 
upon which United Porcelain and Beaman had worked, 
and that Beaman was aware of this practice. There is no 
suggestion that Beaman ever reqiiested the use of scaffolds. 
Indeed, the witness for Beaman w’as specifically asked 
whether such a request had been made and testified that 
he had no knowledge of any having been made. In the 
circumstances, Beaman is in no position to impute negli¬ 
gence to United Porcelain on the ground that it had fol¬ 
lowed its ususal procedures in the instant case. 

United Porcelain’s motion for judgment notwithstand¬ 
ing the verdict is accordingly granted, and the claim-over 
is dismissed as to it. 

Beaman has also made a motion. It asks that Gulf’s 
complaint against it be dismissed on the ground that its 
indemnity contract only came into effect if the “work¬ 
manship” (i. e., the labor supplied by United Porcelain) 
should prove defective. In the first place, I find this con¬ 
tention untenable as a matter of law. In the second place, 
the contention was submitted to the jur\’ and rejected. 
Beaman’s motion is accordingly denied. 

The parties have not found it expedient to order the 
stenographer’s minutes. As counsel may have observed, 
T am not a note taker. The above is therefore largely 
based on my unaided recollection. If any party -wishes 


4 
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to procure the stenographer’s minutes and call to my 
attention any material misapprehension of the evidence, 
a motion for reargument may be made at any time within 
thirty (30) days. 

So Ordered. 

Dated: New York, New York 
May 7, 1074. 

WHITMAN KNAIT’, 

U. S. D. J. 


Siippleineiital Meiiiorandiim. 

UNITED STATES DTSTJMCT COUHT, 
SouTHKux District of New York. 

[Same Title.] 

Kn.vpp, 1). J.: 

In an accomjianying opinion I have disposed of mo¬ 
tions by Heaman and United Porcelain. After the jury 
returned its verdict, (lulf made a motion to set it aside 
on the ground that the theory upon which the case was 
submitted to the jury was inconsistent with the pre-trial 
order. Since there can be no doubt that such theory was 
totally inconsistent the matter should come before the 
Court of Appeals—for me briefly to indicate my reasons 
for denying Gulf’s motion. 

The peculiar thing about this case is that although in 
retrospect the cause of the accident—as set forth in the 
accompanying opinion is clear, counsel for none of the 
parties seem to have so much as suspected it during any 
of the six years this litigation was pending. The cause 
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did not become apparent to me until after the last wit¬ 
ness, produced by Beaman, had been cross-examined by 
(iulf. Consequently, all sorts of irrelevant issues had 
been made the subject of endless pre-trial discovery and 
of trial testimony. The most hotly contested issue was 
exactly where on the overhang plaintiffs had been stand¬ 
ing (or kneeling) at the time of the accident. It was 
the thrust of all defense efforts to establish that the acci- 
tlent was caused by plaintiffs’ negligence in placing their 
weight too far out on the overhang. It was not until the 
last several questions asked l)y (iulf of the Beaman ollicer 
called by Beaman that it was conclusively established 
that a properly instalh'd overhang would easily have 
supported the weight of both plaintiff’s standing on the 
overhang’s extreme outer edge, and consequently that plain¬ 
tiff's’ negligence—or lack of it—in positioning themselves 
on the overhang had no more bearing on this litigation than 
what the plaintiffs bad had for breakfast on the morning 
of the accident. In consequence of failure to understand 
the'cause of the action, no counsel addressed a single 
question to plaintiffs on what would appear to be the only 
viable issue in the case: how could plaintiffs—two liighly 
skilled workmen—have installed some 70 of these over¬ 
hangs without coming to some realization of the purpose 
served by the metal plates to which the triangular bases 
were supposed to be attached; and if they did know the 
function of these* metal plates, how could they have failed 
to realize that it would have been foolish—not to say 
suicidal—to drive the top two rivets (presumably the most 
important) into unprej)ared concrete (i. e., the coping) 
rather than into the metal plates? 

As above indicated, the real issue in the case was finally 
ri'vealed by the final questions asked by Gulf of the last 
Beaman witness. Those questions were asked between 
4:00 and 4:15 Thursday evening, whereupon court was 
adjourned for summations and charge on the following 
Monday. 
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The s>igiufieance of tlio Heanian tes-timony liaving s^uiik 
in over the weekend, a conference was held in the rolling 
room at which tin* true cause of the accident was dis¬ 
cussed. It was then sugge.<ted that the parties make one 
linal effort to settle, and a forty-five minute adjournment 
was granted to permit counsel to confer with their clients. 
The settlement efforts went for naught. 

The parties then summed uji, the plaintiff arguing to 
the jury on the basis of tlu' newly estahlished tlu'ory of 
causation. No one olijectt'd to jilaintiffs’ summation on 
tlie ground that it was at variance with the* pre-trial order. 
Had any party claimed surprise at the rolling room con¬ 
ference—or jierhajis even when plaintiffs stated their 
theory on summation—T would certainly have granted 
an aiiplication to reo|)en jilaintiffs’ cross-examination, and 
might even liavi* granted a reasonable mljournment desjiite 
(hd'endants’ six-year sleeji at the switch, llowevm', it 
siH'iued to me then—as it does now—that defendants’ failure 
to obj(‘ct at either of these times authorized me, in my 
discretion, to consider the variance to have been waived. 
See Ihiclqi r. Schn (2d (’ir. Ib'i^) 208 F. 2d :104, 805. 

In th(‘ course of jiost-trial arguments, defendants argueil 
that Jilaintiffs should be faulted for their failure to ascer¬ 
tain the true cause of tlie accidmit. T can’t accejit that argu¬ 
ment. While it is true that jilaintiffs might have ferreted 
out the cause by diligent use of jire-trial discovery, defend¬ 
ants Gulf and Heaman (that is tlie clients, not the lawyers) 
were, by hyjiothesis, all along in at least constructive jios- 
spssion of the information. Gulf is chargeable with knowl¬ 
edge of the structure of its building. Heaman certainly 
with knowledge of the engineering requirements of the 
overhang it designed and manufactured. There is nothing 
in the rules of civil procedure which required Heaman to 
conceal its knowledge until the final witness took the stand 
after six years of litigation. Indeed, the extraordinary 
thing about this case is that after a bizarre and nearly 
fatal accident involving both Gulf and Heaman, neither of 
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them—so tar cis the record iudicate.s—even slio\v(‘(l eiiougli 
interest to send anyone to the scone to find out wliat had 
liappeiu'd. 

Let tliese remarks he made part of tlie rt'cord. 

So Ordered. 

Dated: Xew York. New York 
May 7. Itl74. 

WHITMAN' KXAI’I’. 

r. .V. I). ./. 


Judgment Appealed From, Entered March 22, 1971. 


UXJTED STATES DISTIHCT OOl'KT, 


SouTHKRN District of Xkw York. 

Tliis action came on for trial liefore tlie Court and 
the jury, Honoralile Wliitman Knapj), I*. S. District 
Judf'e presiding, and the i.s.sue.s liaving been duly tried 
and the jury having duly rendered its verdict, it is* 

Orderkd and Ad.tcdokd that the plaintiff, .lames \'. 
McLean, recover of the defendant. Gulf Oil Corporation, 
the sum of Fifty Thousand Dollars ($.o0,0(X).00). togetlier 
witli interest rate of (1% p^r annum from February 1 * 0 , 
H)74 to the date of judgment, to wit. One Hundred Six 
Dollars and Seventy-Six Dollars and Seventy Six ('ents 
($100.76), making a total of Fifty Thou.sand One Hun¬ 
dred Six Dollars and Seventy Six Cents ($50,106.76), and 
it is further 

Ordered and Adjudged that the plaintiff, F:thel McLean 
recover of the defendant. Gulf Oil Corporation, the sum’ 
of Six Thousand Dollars ($6,000.00) together with interest 
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late of ()% per anninn from Feliriiary 20, 1974 to the 
(late of jiulgment, to Avit Twelve Dollars and Eighty- 
S(>veri Cents ($12.87) making a total of Six Thousand 
Twelve Dollars and Eighty-Seven Cents ($(i,012.87). and 
it is further 

Orderki) and ArurnoED that the jilaintiff, .lose])h Lin- 
fante, recover of the defendant, (iiilf Oil Corporation, 
the sum of Thirty Thousand Dollars ($;)0,000.00) together 
with interest at a rate of per annum from February 
20, 1974 to the date of .iudgment, to wit. Sixty Four Dol¬ 
lars and Nine Cents ($04.09) making .a total of Thirty 
Thousand Sixty Four Dollars and Nine (■|•nts ($30.0(i4.09), 
and it is further 

Ordered and Ad.tudoed that the plaintiff, Susan Lin- 
fante, recover of the defendant, (lulf Oil Corporation, 
the sum of Four Thousand Dollars ($4,000.00), together 
with interest rate of 0% per annum from February 20, 
1974 to the date of judgment, to wit. Eight Dollars and 
Fifty-Eight C’ents ($8.")S) making a total of Four Thou¬ 
sand Eight Dollars and Fifty-Eight Cents ($4,008.58) to¬ 
gether with interest as provided by law and cost when 
taxed and made out to defendant, L.P.'W. Fealty Com- 
])any, and Joseph James, Tnc., the jilaintiffs taking noth¬ 
ing and that the action he dismis.«ed as to them under 
merits Avithout costs, and it is further 

Ordered and Ad.tudoed that the defendant and third 
party plaii.Jff, Ciulf Oil Corporation, recover in full of 
the third party defendant, Beaman Corporation, the 
amounts paid by it to the i)laintiiT, James V. McLean, 
Ethel McL an. Jose])h Linfante and Susan Linfante, on 
the cause of action for indemnity pursuant to written 
contract, and it is further 

Ordered and Ad.tudoed that the defendant and third 
party plaintiff. Gulf Oil Corporation recover 85% of the 
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Judgment Appealed From, Entered March 3Q, 1974 

piiin paid to tlie plaintiffs, James V. ^IcLean, Ktliel 
Mcl.ean, Joseph Liiifante, and Susan Linfante, on ac- 
eount of the eoninion-law cause of action for contribution 
and the defendant and third j)arty plaintiff, (iulf Oil 
Corporation, recover of third i)arty defendant. Unitecl 
I’nrcelain Co., Tnc., 30% of the sum paid to the plaintiffs. 
Joseph A . McLean, Ethel McLean. Jose])h Linfant(“ and 
Susan Linfante, and it is further 

OanERED .VXD An-TruGED that the third partv plaintiff, 
(iulf Oil Corporation, recover apainst Beaman (’orpora¬ 
tion. in the amount of reasonable attorney’s fees to he 
assessed after a hearinp. 

Dated: Hempstead, Xew York 
^larch 5, 1974 

r. S. D. J. 
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Notice of Appeal by Defendant Gulf Oil Corp. From 
Judgment Entered March 12, 1971. 

IWITED STATES DISTRICT COURT, 

Soi’THEitx Distiuct of New York. 

SIR^^: 

Notice is liereby j^iven tliat Gulf Oil Corporation, one 
of the defendants and the tliird-party plaintiff above 
named hereby appeals to the United States Court of 
Ajipeals for the Second Circuit from the final judpment 
and each and every part thereof, including the dismissal 
of the cross-complaint against .Toseph .Tames, Inc., en¬ 
tered in this action on March 12, 1974. 

Dated: Hempstead, New York 
April in, 1974 

FUREY & MOONEY, 

.J.VMES M. Furey 

.Mtorneys for Defendant and Third- 
Party Plaintiff Gulf Oil Corpora¬ 
tion 

Office and P. O. Address 
600 Front Street 
Hempstead, New' York llf)50 

To: 

Clerk, United States District Court 
Southern District of New York 

Berman & Frost 
Attorneys for Plaintiffs 
77 Water Street 
New York. New York 10005 

L, Louis Winokur 
Attorneys for Defendants 

L.P.W. Realty and Lawrence Paul Wolf 
88-02 Sutphin Boulevard 
•Jamaica, New' York 11435 
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Xoiice of Appeal Ity Defendant Gulf Oil Carp. From 
Judgment Entered March l‘d, 1974 

A. AlU-n Stangor 
Attorney for Defendant 
Joseph James 
10 Columbus Circle 
New York. Xew York 10019 

Alexander. Ash. Schwartz & Cohen. 

Attorneys for Third-Party Defendant 
United Porcelain Co., Inc. 

801 Second Avenue 
Xew York. Xew York 10017 

John P. Connors. 

Trial Counsel to Attorney for Third- 
Party Defendant. Beaman Corporation 
27 William Street 
Xew York. Xew York 10005 
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Cross-Nutice of Appeal of Uefeiulant Joseph James 
From Judgment Entered Mareli 12, 1971. 

UNITED STATES DISTRICT COURT, 

SoCTlIEIIX Distuict of Xew Yokk. 

Sms: 

Please Take Notice tliat the defendant Joseph James, 
Inc. hereby cros.^-appeals to the United States Court of 
Appeals for the Second Circuit from the final .iudjrment 
entered in this action on March 12, 1074 insofar as 
it dismisses the cross-claim of the said Joseph James, 
Inc. 

Dated: New York, New York 
April 24. 1074 

Yours, etc. 

A. AUUEN STANGER 
.Vttorney for Defendant 
Joseph James, Inc. 

Hy: Lewis 1. Wolf 
Office & P. O. Address 

10 Columbus Circle 
New York. New York 10010 
Tel. No. 057-4023 

To: 

Clerk, United States District Court 
Southern District of New York 

Furey & Mooney, Esqs. 

Attorneys for Defendant-Third Party Plaintiff 
fiulf Oil Corporation 
COO F'ront Street 
Hempstead, New York 11.550 
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Cross-Xotice of Jitpeal of Defendant Joseph James 
I’rom Judgment Entered March l:i, lt)74 

To: 

Berman cV: Frost, Esqs. 

Attorneys for I’laintitTs 
77 Water Street 
Xew York, X. Y. 10005 

L. Louis Winokur. Esq. 

Attorney for Defendants 
L.l’.W. Realty & I.awrence Paul Wolf 
88-02 Sutpliin Boulevard, 

Jamaica, Xew York 11435 

Alexander, Ash, Schwartz & Cohen, Esqs. 

Attorneys for Third Party Defendant 
United Porcelain Co. Inc. 

801 Second Avenue 
Xew York. Xew York 10017 

John P. Connors, Esq., 

Trial Counsel to Attorney for Tliird 
Party Defendant Beaman Corporation 
27 William Street 
Xew York, Xew York 10005 
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Notice of Appeal of Tliird-Parly Uefeiidaiil Beaman 
Corporation From Judftment, Entered March 12, 
1974. 

UNITED STATES DISTRICT COURT, 
SovTHERN District of New York. 

Sirs; 

Notice is herelty given that Beaman Corporation, one 
of the third-party defendants above named, hereby ap¬ 
peals to the United States Court of Appeals for the 
Second Circuit from the final judgment and each and 
every part thereof, entered in this action on March 12, 
1974. 

Dated: New York. April 2, 1974. 

.JOHN P. CONNORS, 
Trial Counsel to Attorney for Third 
Party Defendant, Beaman Corpora¬ 
tion 

Office & P. 0. Address 
27 William Street 
New York, New York 10005 
To: 

Clerk, United States District Court 
Southern District of New York 

Berman & Frost, Esqs. 

Attorneys for Plaintiffs 
77 Water Street 
New York, New York 10005 


1 
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}^otice of Appeal of Thiid-Partij Defendant Beaman Cor- 
potuiion From Judgment, Entered March 12, 19T4 

To: 

Furcy & Mooney, Esqs. 

Attorneys for Defendant & Third 
Party IMaintiff, Gulf Oil Corporation 
(100 Front Street 
Hempstead, New York ll.j50 

L. Louis M’inokur, Esq. 

Attorney for Defendant 
L.P.W. Realty and Lawrence Paul Wolf 
88-0‘2 Sutpidn Boulevard 
Jamaica, Now York 11435 

A. Allen Stanp^er, Esq. 

Attorney for Defendant 
Joseph James 
10 Columhus Circle 
New York, New York 1(X)19 

Alexander, Ash, Schwartz & Cohen, Esqs. 

Attorneys for Third-Party Defendant. 

United Porcelain Co.. Inc. 

801 Second Av’enue 
New York. New York 10017 


/ 





Aineiidod Jiid^mriit, Kiitored ]\hiy 22, 1971. 
rXITEn STATES DISTRICT COURT, 
SouTHKitx District of Xkw York. 


1'liis action liaviiif? come on for trial lu'fore the Court 
and tlie jury, Honorable Whitman Knapp, United States 
District .Judge presiding and tlie issues having been duly 
tried and tlie jury having duly rendered its verdict and 
this Court having signed a judgment on !Mareh 7, 1974 
and the Clerk of the Court having enti'red the same on 
March 14, 1974 and the third-party defendant. United 
Porcelain Co., Tnc., liaving moved by notice of mo¬ 
tion, returnable on March li), 1974, and served upon 
all counsel by mail on March 8, 1974 for an order set¬ 
ting aside the verdict in favor of the defendant and 
third-party plaintiff against the third-party defendant 
and the judgment entered thereon and for judgment dis¬ 
missing the third-party complaint of Oulf Oil Corpora¬ 
tion and the cross-claim of Beaman Corporation and 
the third-party defendant, Beaman Corporation, having 
moved by notice of motion, dated March IT), 1974 to set 
aside the verdict in favor of the third-party plaintiff, 
(iiilf Oil Corporation, against the third-party defendant, 
Beaman Corporation, and for a direction of a verdict 
in favor of the third-party defendant, Beaman Corpora¬ 
tion, against the third-party defendant. United Porcelain 
Co., Inc., on the former’s cross-claim and the Court 
having received the aflirmation of .Tames M. Furey, dated 
March 11, 1974, in opposition to the motion of United 
Porcelain Co., Tnc., and also the affirmation of .Tames 
M. Furey. dated Marcli 1.’), 1974, in opposition to the 
motion of the third-party defendant, Beaman Corpora¬ 
tion, and the affidavit of Trwin IT. TIaut, .sworn to the 
99th day of March, 1974, in support of the motion of 
iJnited Porcelain Co., Tnc., and in opposition to the cross¬ 
motion of the third-party defendant, Beaman Corporation, 
for judgment in its favor against United Porcelain Co., 


t 
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Amended Judgment, Entered Mag 22, 1974 

Tnc., on the former’s cross-complaint and after due de¬ 
liberation this Court having handed down its memoran¬ 
dum and order, dated May 7, 1974 and filed May 8, 1974 
and the supplemental memorandum of May 7, i974 and 
filed May 8, 1974 and by said memoranda and order hav¬ 
ing granted the motion of United Porcelain Co., Inc., 
and ha\*ing denied the motion or the third-party defend¬ 
ant, Beaman Corporation, it is 

Ordered and ad-tudged that the judgment dated March 
7. 1974 be amended in accordance wth the aforesaid 
memorandum and order of May 7, 1974 and the supple¬ 
mental memorandum of May 7, 1974 and therefore it 
is 

Ordered and adjudged that the plaintiff, James V, Mc¬ 
Lean, recover of the defendant. Gulf Oil Corporation, 
the sum of Fifty Thousand Dollars ($50,000.00), to¬ 
gether with interest rate of 6% per annum from Febru¬ 
ary 20, 1974 to the date of judgment, to wit. One Hundred 
Six Dollars and Seventy-six Cents ($100.76) making a 
total of Fifty Thousand One Hundred Six Dollars and 
Seventy-six Cents ($50,106.76), and it is further 

Ordered and adjudged that the plaintiff, Ethel McLean 
recover of the defendant. Gulf Oil Corporation, the 
sum of Six Thousand Dollars ($6,000.00) together with 
interest rate of 6% per annum from February 20, 1974 
to the date of judgment, to wit Twelve Dollars and 
Eighty Seven Cents ($12.87) making a total of Six Thou¬ 
sand Twelve Dollars and Eighty-seven Cents ($6,012.87), 
and it is further 

Ordered and adjudged that the plaintiff, Joseph Lin- 
far te, recover of the defendant. Gulf Oil Coruoration, 
the sum of Thirty Thousand Dollars ($30,000.00) together 
with interest at a rate of 6% per annum from February 
20, 1974 to the date of judgment, to wit. Sixty-four Dol¬ 
lars and Nine Cents ($64.09) making a total of Thirty 
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Thousand Sixty-four Dollars and Nine Cents ($30,064.09), 
and it is further 

OuDERED AND ADJETUGED that the plaintiff, Susan Lin- 
fante, recover of the defendant. Gulf Oil Corporation, 
the sum of Four Thousand Dollars ($4,000.00), together 
with interest rate of 6% per annum from February 
20, 1974 to the date of .iudgment, to wit, Eight Dollars 
and Fifty-eight cents ($8..'58) making a total of Four 
Thousand Eight Dollars and Fifty-eight cents ($4,008.58) 
together with interest as provided by law and cost when 
taxed; and as to defendant, L.P.X. Realty Company, 
and .Joseph James, Inc., the plaintiffs take nothing and 
the action be dismissed as to them on the merits and 
without costs, and it is further 

Ordered and AD.TrDGED tliat the defendant and third- 
party plaintiff, Gulf Oil Corporation, recover in full of 
the +hird-party defendant, Beaman Corporation, the 
amounts paid by it to the plaintiff, .Tames V. Mcl^ean, 
Ethel Mcl.iea’i, Joseph IJnfante and Susan IJnfante, on 
the cause of action for indemnity pursuant to written 
contract, and it is further 

Ordered and adjitdced that the defendant and third- 
party plaintiff. Gulf Oil Corporation, recover of the 
third-party defendant, Beaman Corporation, 35% of the 
sum paid to the plaintiffs, James V. McT^ean, Ethel Mc- 
I.ean, Joseph Linfante and Susan IJnfante, on account 
of the common law cause of action for contribution and 
it is further 

Ordered and An.TrDGED that the third-party plaintiff. 
Gulf Oil Corporation, recover from Beaman Corpora¬ 
tion the amount of reasonable attorneys’ fees to be as¬ 
sessed after a hearing and it is further 

Ordered and ad.tt’dged that the third-party complaint 
of Gulf Oil Corporation and the cross-claim of the 
third-party defendant. Beaman Corporation, against 
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yotice of Appeal of the Third-Parfji Defendant Beaman 
Corporation T'rotn Amended Judgment Entered Mag 32, 
3974 

Lnited Porcelain Co., Tnc., be dismissed on tbe merits 
and tliat the third-party defendant. United Porcelain 
Co., Inc., have .indpment against (Julf Oil Corporation 
foi costs and disbursements of this action. 

Dai°d: New York, New York 
May 15, 1974 

^YHTTMAX KNAPP 
r. S. D. J. 

Judgment Entered—5-22-74 
Raymond F Burgiiardt 


Notice of Appeal of the Third-Party Defendant Beaman 
Corporation From Amended Judgment Entered Mav 
22, 1974. 

UNITED STATES DISTRICT COURT, 
Southern District of New York. 


Sirs: 

Please Take Notice that third-perty defendant Beaman 
Corporation herein appeals to the United States Court 
of Appeals for the Second Circuit from the amended 
.iudgment of the United States District Court for the 
Southern District of New York in this action entered 
on May 22, 1974 whicli .iudgment ordered and adjudged 
that plaintiff James V. McLean recover $50,106.76, that 
plaintiff Ethel McLean recover $6,012.87, that plaintiff 
Joseph Linfante recover $80,064.09 and that plaintiff Su¬ 
san Linfante recover $4,008.58. all said plaintiffs to re¬ 
cover their respective amounts together with interest 


V 
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Corporation From Amended Judgment Entered Mag g:i, 
1974 

ami costs against Gulf Oil Corporation, and further or¬ 
dered and adjudged the dismissal of plaintiffs’ actions 
against defendants L.P.W. Realty Company and Joseph 
James, Inc. ami furtlier ordered and adjudged that Gulf 
Oil Corporation recover in full against third-party de¬ 
fendant Beaman Corporation the amounts paid to the 
plaintiffs, and further ordered and adjudged that Gulf 
Oil Corporation recover against the third-party defend¬ 
ant Beaman Corpoiation 35% of the sums paid to the 
plaintiffs on the common law cause of action for contri¬ 
bution plus attorneys’ fees, and further ordered and 
adjudged that the third-party complaint of Gulf Oil 
Corporation and the cross-claims of third-party defend¬ 
ant Beamian Corporation be dismissed against United 
Porcelain Co., Inc. on the merits, and this third-party 
defendant-appellant appeals from each and every part 
of said amended judgment on liability and on the law 
and facts and from the whole thereof. 

Dated: New York. New York 
June 3, 1074. 

COPPOLA & D’ONOFRIO 
Attorneys for Third-Party Defend¬ 
ant, Beaman Corporation 

By William F. Laukix 
Appellate Counsel 
Office & P. 0. Address 
11 Park Place 
New York, New York 10007 
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}iOtice of Appeal of the Third-Party Defendant Beaman 
Corporation From Amended Judgment Entered May 22, 
197-i 

To: 

Berman & Frost, Esqs. 

Attorneys for Plaintiffs 
77 Water Street 
New York, New York 10005 

Furey & Mooney, Fisqs. 

Attorneys for Defendant and 
Tliird-I’arty Plaintiff, 

Gulf Oil Corporation 
600 Front Street 
Hempstead, New York 11550 

L. Louis Winokur, Esq. 

Attorney for Defendants, 

L.P.W. Realty and Lawrence Paul Wolf 
88-02 Sutphin Boulevard 
Jamaica, New York 11435 

A. Allen Stanger, Esq. 

Attorney for Defendant .Joseph James 
10 Columbus Circle 
New York, New York 

Alexander, Ash, Schwartz & Cohen, Esqs. 

Attorneys for Third-Party Defendant 
United Porcelain Co., Inc. 

801 Second Avenue 
New York, New York 
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UNITED STATES DISTRICT COURT, 
Southern District of New York. 

This action liaving come on for trial before the Court 
ami the .jury, Honorable Whitman Knaiip, United States 
District Judge presiding and the issues having been duly 
tried and the jury liaving duly rendered its verdict and 
this Court having signed a judgment on March 7, 1!)74, 
and the Clerk of the Court having entered the same on 
March 14, 11)74, and the third-party defendant. United 
Porcelain Co., Inc., having moved by notice of motion re¬ 
turnable on March 15, 11)74, and served uiion all counsel 
by mail on March 8, 11)74, for an order setting aside the 
verdict in favor of the defendant and third-party plain- 
tiflf against the third-party defendant and the judgment 
entered thereon and for judgment dismissing the third- 
party complaint of Gulf Oil Corporation and the cross¬ 
claim of Beaman Corporation and the third-jiarty defend¬ 
ant, Beaman Corporation, liaving moved by notice of mo¬ 
tion, dated March 15, 1974 to set aside the verdict in 
favor of the third-party plaintiff. Gulf Oil Corporation, 
against the third-party defendant, Beaman Corporation, 
and for a direction of a verdict in favor of the third- 
party defendant, Beaman Corporation, against the third- 
party defendant. United Porcelain Co., Tnc., on the for- 

er’s cross-claim and the Court having received the af- 
..-•mation of James M. Furey, dated March 11, 1974, 
in opposition to the motion of United Porcelain Co. Tnc.. 
and also the affirmation of James M. Furey, dated March 
15, 1974, in opposition to the motion of the third-party 
defendant, Beaman Corporation, and the affidavit of 
Trwin H. Haut, sworn to the 29th day of March, 1974, 
in support of the motion of United Porcelain Co., Inc.^ 
and in opposition to the cross-motion of the third-party 
defendant, Beaman Corporation, for judgment in its favor 
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against United Porcelain Co., Inc., on the fonner’s cross- 
complaint and after due deliberation this Court having 
handed down its memorandum and order, dated May 7, 
1974, and filed May 8, 1974, and the supplemental mem¬ 
orandum of May 7, 1974, and filed May 8, 1974, and hy 
said memoranda and order having granted the motion of 
L nited Porcelain Co., Inc., and having denied the motion 
of the third-party defendant. Beaman Corporation, it is 

^ Ordered and Adjcdged that the judgment dated March 
7, 1974 be amended in accordance with the aforesaid 
memorandum and order of May 7, 1974 and the supple¬ 
mental memorandum of May 7, 1974, and therefore, it is 

Ordered and Adjudged that the plaintiff, .Tames V. 
McLean, recover of the defendant. Gulf Oil Corporation, 
the sum of Fifty Thousand Dollars ($50,000.00), together 
with interest rate of 6% per annum from February 20, 
1974 to the date of judgment, to wit. One Thousand’Dol¬ 
lars ($1,000.00), making a total of Fiftv One Thousand 
Dollars f$51,000.00), rrd it is further 

Ordered and Adjudged that the plaintiff. Ethel McLean 
recover of tlie defendant. Gulf Oil Corporation, the siun 
o Six Thousand Dollars ($6,000.00) together with interest 
rate of 6% per annum from February 20, 1974 to the 

Hundre’d Twenty Dollars 
($120.00) making a total of Six Thousand One’ITundre.l 
Twenty Dollars ($6,120.00) and it is further 


Ordered and Adjudged that the plaintiff. .Toseph Lin- 
fante, recover of the defendant. Gulf Oil Oorporation, 
the sum of Thirty Thousand Dollars ($30,000.00) to- 

bruaij’ ^ 1974 to the date of judgment, to wit. Six 
hundred Dollars ($600.00) making a total of Thirty 
Thousand Six Hundred Dollars ($30,600.00), and it i’. 
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Ordered and Adjudged that tho plaintiff, Susan Lin- 
fante, recover of tlie ilefendant, Gulf Oil t'orj)oration, 
the sum of Four Thousand Dollars ($4,000.00), together 
with interest rate of G% per annum from February 20, 
1074 to the date of judgment, to wit lughty Dollars 
($80.00) making a total of Four Tliousand Eighty Dol¬ 
lars ($4,0.S0.(X)) together with interest as ])rovided by 
law and cost when taxed; and as to defendant, L.P.W. 
Realty Company, and Joseph James. Tnc., the plaintiffs 
take nothing and the action be dismissed as to them on 
the merits and without costs, and it is further 

Ordered and Adjudged that the defendant and third- 
party }ilaintilTf, Gulf Oil Corimration, recover in full of 
the third-party defendant, Beaman Corporation, the 
amounts paid by it to the plaintiff, James V. McLean, 
Ethel McLean, Joseph Linfante and Susan Linfante, on 
the cause of action for indemnity pursuant to written 
contract, and it is further 

Ordered and Adjudged that the defendant and thir<l- 
party plaintiff, Gulf Oil Corporation, recover of the 
third-party defendant, Beaman Corporation, 50% of the 
sum paid to the plaintiffs, .lames V. McLean, Etlud 
McLean, Joseph Linfante and Susan Linfante, on account 
of the common law cause of action for contribution, and 
it is further 

Ordered and Adjudged that the third-party i.laintiff. 
Gulf Oil Corporation, recover from Beaman Corporation 
the amount of reasonable attorneys’ fees to be assessed 
after a hearing, and it is further 

Ordered and Adjudged that the thiid-jiartv comjflaint 
of Gulf Oil Corporation and the cross-claim of the third- 
party defendant, Beaman Corporation, against T'^nited 
Porcelain Co., Inc., be dismissed on the merits and that 
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Notice of Appeal hy Third-Party Defendant Beaman Cor¬ 
poration From Amended Judgment Entered June 28, 
lit? 4 

the third-party defendant, United Porcelain Co., Inc., 
have .I'udgmient against Gulf Oil Corporation for costs 
and disbursements of this action. 

Dated: New York, New York 
June 2G, 1974 

WHITMAN KNAPP 
r. .S’. D. J. 

Judgment Entered—G/28/74 
Pavmond F. Burghardt 
Clerk 


Notice of Appeal by Third-Party Defendant Beaman 
Corporation From .4mended Judgment Entered June 
28 , 1974 . 

UNITED STATES DISTRICT COURT, 

SoUTHr-RN Dl.STRICT OF NeW YoRK. 


SiR.s: 

Please Take Notice that third-party defendant Bea¬ 
man Corporation herein appeals to the United States 
Court of Appeals for the Second Circuit from the 
amended judgment of the United States District Court 
for the Southern District of New York in this action 
entered on June 28, 1974 which .judgment ordered and 
plaintiff James V. McLean recover 
$ol,000.00, that plaintiff Ethel McLean recover $G,120.00, 
that plaintiff Joseph Linfante recover $JO,GOO.OO and that 
plaintiff Susan Linfante recover $4,080.00, all .«aid plain- 
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poration From Amended Judgment Entered June 33, 
l!)74 


tiffs to recover their respective amounts together with 
interests and costs against Gulf Oil Corporation, and 
further ordered and adjudged the dismissal of nlaintiffs’ 
action against defendants T..P.W. Realty Company and 
Joseph James, Inc., and further ordered and adjudged 
that Gulf Oil Corporation recover in full against third- 
party defendant Beaman Corporation the amounts paid 
to the plaintiffs, and further ordered and adjudged that 
Gulf Oil Corporation recover against the third-|)arty de¬ 
fendant Beaman Corporation 50% of the sums paid to 
the plaintiffs on the common law cause of action for 
contribution plus attorneys’ fees, and further ordered and 
adjudged that the third-party complaint of Gulf Oil Cor- 
])oration and the cross-claim of third-party defendant 
Beaman Corporation be dismissed against United Porce¬ 
lain Co., Inc. on the merits, and this third-party defend¬ 
ant-appellant appeals from each and every ])art of said 
amended judgment on liability and on the law and facts 
and from the whole thereof. 

Dated: New York, New York 
July 12, 1974. 

COPPOLA & D’ONOFRIO 
Attorneys for Third-Party Defemlant, 
Beaman Corporation 

By "Wn.UA.M F. L.vrkin 
Appellate Counsel 
Office & P. O. Address 
11 Park Place 
Xew York. Xew York 10007 
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Notice of Appeal hy Third-Party Defendant Beaman Cor¬ 
poration From Amended Judgment Entered June 28, 
J974 

To: 

Berman & Frost, Esqs. 

Attorneys for Plaintiffs 
77 Water Street 
New York. New York 10005 

Furey & Mooney, Esqs. 

Attorneys for Defendant and 
Third-Party Plaintiff, 

Gulf Oil Corporation 
000 Front Street 
Hempstead, New York 11550 

L. Louis Winokur, Esq. 

Attorney for Defendants, 

L.P.W. Realty and Lawrence Paul Wolf 
88-02 Sutphin Boulevard 
Jamaica, New York 11435 

A. Allen Stanger, Esq. 

Attorney for Defendant Joseph James 
10 Columbus Circle 
New York, New Y’ork 

Alexander, Ash, Schwartz & Cohen, Esqs. 

Attorneys for Third-Party Defendant, 

United Porcelain Co., Inc. 

801 Second Avenue 
New York, New York 






Cross-Notice of Appeal of Defendant Joseph James, 
liie., From Amended Judgment. 

UNITED STATES DISTRICT COURT, 

Southern' District of New York. 

Sirs: 

IMease Take Notice that the del'endant Josejili .James, 
Inc. liereby cross-appeals to the United States Court of 
Ajipeals for tlie Second Circuit from the amended judg¬ 
ment of the United States District Court for the Southern 
District of New York in this action entered on the docket 
on June 27, 1974; and the said defendant hereby ajipeals 
only from such portion of said judgment as dismisses the 
said defendant’s cross-claims. 

Dated: New Y’ork, New York 
July 22, 1074 

Y'ours, etc. 

A. ALLEN STANOER, 
Attorney for Defendant 
Joseph James, Inc. 
Office & P. 0. Address 
10 Columbus Circle 
New York, N. Y. 10019 
By: Lewis I. Wolf 
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Cross-S otice of AiJin-al of Deftndant Joseph James, Inc., 
From Amended Judgment. 


To: 

William F. Larkiu, Esq. 

Appellate Counsel to 
Coppola & D’Onofrio, Esqs. 

Attorneys for Third Party Defendant Beaman 
Office & P. O. Address 
11 Park Place 
New York, New York 10007 

Berman & Frost, Esqs. 

Attorneys for Plaintiffs 
Office & P. O, Afldress 
77 Water Street 
New York, New York 10005 

Furey & Mooney, E.sqs. 

Attorneys for Defendant-Third Party Plaintiff Gulf 
Office P. O. Address 
OtX) Front Street 
Hempstead, New Yor’:’ 11550 

L. Louis Winokur, Estj. 

Attorney for Defendants L.P.W. and Wolf 
Office & P. O. Address 
88-02 Sutphin Boulevard 
Jamaicr, New York 11435 

Alexander, Ash, Schwartz & Cohen, Esqs. 

Attorneys for Third Party Defendant United 
Office & P. 0. Address 
801 Second Avenue 
New York. New York 10017 
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Cross-Notice of Appeal by Defeiiduiit and Third-l’arl> 
Plaintiff', Gnlf Oil Corp., From Amended Judgment. 

UNITED STATES D'STKICT UOUKT, 
SouTHEUx Distiuct ()!' New Youk. 

Sms: 

Please Take Notice tliafe the ilel'emlant and Third Party 
Plaiiitift', Gulf Oil Coriwration, herein cross appeals to 
the United States Court of Appeals for the Second Cir¬ 
cuit from the amended judgment of the United States 
District Court for the Southern District of New Y^ork in 
this action entered on June 28th, 1974 which judgment 
ordered and adjudged that plaintiff, James V. McLean 
recover $r)l,(K)().()() that plaintiff, Ethel McLean recover 
$(),120.00, that plain'dtY, Joseph Linfante recover $30,000.00 
and that plaintiff, Su.san Linfante recover $4,080.00, all 
said ])li*intiffs to recover their respective amounts tc 
gether witii interests and costs against Gulf Oil Corpo¬ 
ration, and further ordered and adjudged the dismissal of 
plaintiff’s action against defendants L.P.M’’. Healty Com- 
]*any and Joseph James, Inc. and further ordered and 
adjudged that Gulf Oil Corporation recover in full against 
third-party defendant Beaman Corporation 50% of the 
sums paid to the plaintiffs on the common law cause of 
action for contribution plus attorneys’ fees, and further 
ordered and adjudged that the third-party complaint of 
Gulf Oil Corporation and the cross-claim of third-jiarty 
defendant Beaman Corporation be dismissed against 
United Porcelain Co., Tnc. on the merits, and this defend¬ 
ant and third party plaintiff-appellant appeals from each 
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Crot<ii-y,otice of Appeal by l)efen<lant an'l Third Party 
Plaintiff, Gulf Corp. from Amended Judgment. 

and every part of said amended judgment on liability 
and on the law and facts and from the whole thereof. 

Dated: Hempstead, New York 
July 23, 1974 

FUKEY AND MOONEY 
Attorneys for Defendant and 
third party plaintiff Gulf 
Oil Corporation 

600 Front Street 
Hempstead, New York 11550 
To: 

Berman & Frost, Esqs. 

Attorneys for Plaintiff 
77 Water Street 
New York, New York 10005 

L. Louis Winokur, Es(i. 

Attorney for Defendants 
L.P.W. Realty and Lawrence Wolf 
88-02 Sutphin Boulevard 
Jamaica, New York 11435 

A, Allen Stanger, Esq. 

Attorney for Defendant Joseph James 

10 Columbus Circle 
New York, New York 

Coppola & D’Onofrio, Esqs. by William F. Larkin 
Attornevs for Third Party Defendant—Beaman Corp. 

11 Park Place 

New York, New York 10007 

Alexander, Ash, Schwartz & Cohen, Esqs. 

Attorneys for Third Party Defendant—United 
Porcelain 

801 Second Avenue 
New York. New York 







THE REPORTER COMPANY, INC. 

ooooc» Case and Brief Printing of all Kinds ooo o ooo 
Capacity—30X Pages a Week 
Phone 607-865-4131 

STATE OF NEW YORK, : 

COUNTY OF DELAWARE, : SS: 

I, '..'illiLi!! , being duly sworn do depose and 

say: that I am over the age of twenty-one years and employed by 
The Reporter Company, Inc., Printers at Walton, New York. 

That on the 30 th day of oulj , 1^:4 , at the 

request of '■.'i'!''ia:.i r Larkir., :t i.-u’, 

I served thrco copier. of an Ap^ nil'/. entitled 

'':<Jonr GOi-i Cl-' h:h.ibit voltuac 

"Jr'jiiGS 7 . Kc^ern vr. Lx\J R alty Co.” on 
i'urcy oc I.oons^, r l L.av, 


by depositing said tlir-c copio in postpaid wrapper at 4 p. m. on 
this day, in the United States Postoffice at Walton, New York, 
addressed to the above 

ui'Ojf cc A'.oonCj p Goo ^ i.cw .*-ori>. j.1^-^0 



and that there is a regularly established mail route between 
hriapetoad, ^ ork and Walton, New York. 


Sworn to before me 
this 30t:. day of jul' 

- Notary^^^blic 

JOAN W. CLA^’PERTON 
notajit itbijo 

DBU Ol>, vtatB or NMV vork 

rOMM.a*K,N 


/ • -I ' / 

-AA .. ^ <=.<1 Jl.lk— —r- L . ■. - / ( 


, 197 '. . 




-J- ■ 




•J , 


United States Court of Appeals 
For the Second Circirt 


James V, McLean, Fithel McLean, Joseph Linfante and 
Susan Linfante, Pluintiffs-Ai)pellees, 

U{4ainst 

L. P. W. iiealty Company, Lawrence Paul WolK, defendants,! 
Gulf Oil Corporation, Defendant-Appellant, 

Joseph James, Inc,, and Joseph James, 

Defendants-Appellees-Appellants 
0 - 0 

Gulf Oil Corporation, Third Party Plaintiff-Appellant- 

Appellee 


AFFIDAVIT 
OF SERVICE 


V 







State o™ New York, 
County of New York 


, 88 : 


Bernard S. Greenberg being doly sworn, 

deposes and says tliat he is over the age of 21 years and resides at 
162 Rast 7th Street, New York, N.Y. 

Tliat on the 31st day of July > 19 74 

lie served the annexed Brief for Appellant Beaman ( 3 copies^ upon 

Appendix ( 2 coi)ies) 

Exhibit volume(l coi)y) 

McNulty & McNulty of counsel to A. Allen Stanger 
A+torney for Dofendants-Appelles-Appellants, 

Joseph James, Inc. and Joseph James, 

10 Columbus Circle, 

New York, N.Y. 


Berman & Frost, 

Attorneys for Plaintiffs-Apptllees, 

77 M'ater Street, 

New York, N.Y. 10005 

Alexander, Ash, Schwartz & Cohen, 

Attorneys for Third Party Defendant-Appellee, 

United Porcelain Co., Inc., 

801 Second Avenue, 

New York, N.Y.. 

in thiH aotinn, Ity drlivoring to loiiving witli nuitl ulloi'iu'yH the copies OS 

spocifiod nhovo JdxxxXNtcococTixjoio tiucli thereof. 

Dei'Onknt Fitiitiikh Savs, that lio know the persouH ho Horved oh aroniHuid to bo the persons 
inontioned and dehcrila'd in the said action. 


l)e])on(!nt is not a jiurty to tlio action. 

Sworn to before me, this . 

day of . 19...Ti. 

''J 

ROLAND W. JOHNSON 
INo»*rv Public. Stafe of Naw York 
No. «09;0S 

Qualifiad in Delav/ara Counfy i/" 
Commiiiion Expirts March 30 , \t~j i 












